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I.

LIST OF PARTIES
The Appellants/Cross-Appellees are Foothills Water Company, J. Rodney Dansie, The

Dansie Family Trust, Richard P. Dansie, Boyd W. Dansie, Joyce M. Taylor and Bonnie Parkin
(collectively "Appellants" or "the Dansies"). These parties were the counterclaimants below.
The Appellee/Cross-Appellant

is Hi-Country

Estates

Homeowners

Association

("Appellee" or "the Association"), the plaintiff and counterclaim defendant below.
Bagley & Company and Gerald Bagley, the defendants below, are no longer parties to
this action.
II,

JURISDICTION
Jurisdiction exists pursuant to Utah Code Ann. § 78-2a-3(2)(j).

HI.

ISSUES PRESENTED FOR REVIEW
Issue No. 1:

Whether the trial court erred in holding that although the Well Lease

provides that the Dansies are entitled to 55 water connections and up to 12 million gallons of
water per year without charge, the Dansies must first pay for the connections as well as the
Dansies' pro rata share of the transportation costs.
The trial court's interpretation of the Well Lease presents a question of law that is
reviewed for correctness. Hi-Country Estates Homeowners Ass'n v. Bagley & Co., 928 P.2d
1047, 1052-53 (UtahCt. App. 1996).
This issue was preserved for appeal in the trial court. R. at 001764-001773.
Issue No. 2:

Whether the trial court erred in holding that the Association did not breach

its obligations under the Well Lease by severing the two water systems.
The issue of whether the Association breached its obligations under the Well Lease is a
question matter of law, reviewed for correctness. Peterson v. Sundrier Corp., 2002 UT 43, % 14,
48P.3d918.
927959 5

This issue was preserved for appeal in the trial court. R. at 001764-001773.
Issue No. 3:

Whether the trial court erred kv holding that the Daisies did not sustain

any damages proximately caused by the Association's actions in severing the two water systems.
The issue of the question of the adequacy of a damages award is a question of fact
reviewed for "clear error." Lysenko v. Sawaya, 2000 UT 58, ffl 15-16, 7 P.3d 783. Whether the
Association's actions were the proximate cause of any damages sustained by the Dansies is also
a question of fact reviewed for clear error. Zion Factory Stores Holding v. Lawrence, 2005 UT
App36l,1[7, 121P.3d53.
This issue was preserved for appeal in the trial court. R. at 001764-01773.
Issue No. 4:

Whether the trial court erred in holding that the Dansies were not entitled

to a recovery of their attorneys' fees and costs, as provided in the Well Lease?
Whether attorney fees should be awarded is a legal issue reviewed for correctness.
Softsolutions, Inc. v. Brigham Young University, 2000 UT 46 at f 12; Chang v. Soldier Summit
Dev., 2003 UT App 415,1f 13, 82 P.3d 203.
This issue was preserved for appeal in the trial court. R. at 001764-001773.
IV.

DETERMINATIVE PROVISIONS
Utah Code Ann. § 54-2-l(15)(a) (2005).
"Public utility" includes every railroad corporation, gas
corporation, electrical corporation, distribution electrical
cooperative, wholesale electrical cooperative, telephone
corporation, telegraph corporation, water corporation, sewerage
corporation, heat corporation, and independent energy producer
not described in Subsection (15)(d), where the service is performed
for, or the commodity delivered to, the public generally, or in the
case of a gas corporation or electrical corporation where the gas or
electricity is sold or furnished to any member or consumers within
the state for domestic, commercial, or industrial use.

927959.5
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V.

STATEMENT OF THE CASE
A.

NATURE OF THE CASE, COURSE
DISPOSITION IN THE COURT BELOW.

OF

PROCEEDINGS

AND

The validity and extent of the Well Lease and Water Line Extension Agreement ("Well
Lease") as an encumbrance on the Water System has been exhaustively litigated and appealed in
this action, beginning in 1985, when the Association brought this action to quiet title to the
Water System. The parties to this action thereafter continued to dispute the validity of portions
of the Well Lease, which resulted in three separate appellate court decisions; Hi-Country Estates
v. Bagley & Co., 863 P.2d 1 (Utah Ct. App. 1993); Hi-Country Estates v. Bagley & Co., 901 P.2d
1017 (Utah 1995); and Hi-Country Estates v. Bagley & Co., 928 P.2d 1047 (Utah Ct. App.
1996).
1.

On October 31, 1990, the trial court entered Findings of Fact and

Conclusions of Law in which the court ruled, among other things, that Appellant
Foothills Water Company was entitled to an award of $98,500 from the Association
for the value of the water system. The court determined that the Well Lease "was and
is a valid and fully binding encumbrance on the subject water system, mandating that
the owners of Dansie family property described therein are entitled, without charge, to
obtain water from the water system from the Dansie well located on property adjacent
to Hi-Country Estates Phase I subdivision to the Dansie property, in the amount of
either 12 million gallons per year or such larger amount as the excess capacity of the
system shall permit, as long as the system exists and is operative." R. at 01622.
2.

By Opinion dated September 22, 1993, this Court reversed this ruling,

based on its conclusion that the PSC had invalidated the Well Lease in its March 17,
1986 Order, and that the PSC's alleged invalidation of the Well Lease was binding.

927959,5
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Hi-Country Estates Homeowners Ass 'n v. Bagley & Co., 863 P.2d 1 (Utah Ct. App.
1993). R. at 002499.
3.

The Utah Supreme Court granted Foothills' Petition for Writ of

Certiorari, as to the issue of the jurisdiction of the PSC. R. at 002745.
4.

By Opinion dated July 20, 1995, the Utah Supreme Court, inter alia,

reversed this Court's determinations that the PSC's Order invalidated the Well Lease,
and that the PSC had jurisdiction to invalidate the Well Lease. Hi-Country Estates
Homeowners Ass'n v. Bagley & Co., 901 P.2d 1017 (Utah 1995). The Utah Supreme
Court thereupon remanded the case to this Court for further proceedings.
5-

On remand, this Court noted that although it possessed jurisdiction to

"refuse to enforce the agreement on grounds of public policy," this Court declined to
make such a ruling. 863 P.2d at 1052, n.6. Rather, consistent with the Utah Supreme
Court's Order, this Court concluded that that "the well lease agreement is a valid
encumbrance on the subject water system." Id. at 1053.
6.

On April 23, 1997, the Utah Supreme Court denied the Association's

Petition for Writ of Certiorari. R. at 002762.
7.

On July 26, 2000, the trial court determined that the Dansies were

entitled to an award for the value of the improvements made to the Water System
between 1981-1985. R. at 000094-000104.
8.

A bench trial of this matter was held at the trial court on January 24-27,

and February 1-2 and 16, 2005. In its Final Judgment, dated January 5, 2006, the trial
court ruled as follows:

9279595
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a) "The Well Lease is not void as against public policy.
Specifically, the Well Lease is not void based on Utah Code Ann.
§§54-3-8(1) and 54-3-1, the PSC's 1986 Order, or the
unconscionability doctrine. The Well Lease is a valid and binding
encumbrance on the Association's Water System." R. at 001766.
b) "Under the Well Lease, the Dansies are entitled to receive 12
million gallons of water per year, or such larger amount as the
excess capacity of the Association's Water System will permit,
only upon payment of their pro rata share of the Association's
costs for power, chlorination, and water testing. Furthermore, all
water transported outside of Hi-Country Estates is subject to a 'fair
use' transportation fee. Further, under the Well Lease, the Dansies
are provided a right of first refusal to purchase the Association's
Water System and the right to receive 55 additional water
connections from the Association, but only if the Dansies pay the
Association for those connections at the Association's usual charge
for such connection." R. at 001767. The trial court also held that
"a reasonable pro rata transportation fee as of the time of trial is
$3.19 per thousand gallons of water." R. at 001768.
c). "The Dansies did not agree at any time to pay the costs of
transporting water from Dansie Well No. 1 through the
Association's Water System. Accordingly, the Association did not
breach the Well Lease by disconnecting Dansie Well No. 1 from
the Association's Water System." The trial court likewise ruled
that "[t]he Dansies failed to prove any damages proximately
caused by the separation of the two water systems. Accordingly,
the Dansies further failed to mitigate any other alleged damages."
Id.
d). "The Fourth Cause of Action of the Counterclaim, 'Award of
Attorneys' Fees' is hereby DISMISSED. Plaintiffs are not entitled
to any attorneys' fees." R. at 001770.
9.

Also on January 5, 2006, the trial court entered Final Judgment Re: (1)

Reimbursement of Foothills Water Company for Improvements and (2) Ownership of
Appurtenant Subsystems. R. at 001753-1762. In this Judgment, the trial court entered
judgment in favor of the Dansies1 for reimbursement for improvements to the Water

1

Although the trial court actually entered this judgment in favor of Foothills Water Company, as
noted earlier and for ease of convenience, all appellants, including Foothills Water Company, are
collectively referred to herein as "the Dansies."
927959.5
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System between 1981 and 1985 in the amount of $16,334.99, including post-judgment
interest accruing from and after December 13,2005 until paid irv ML R. at 0017S9.
10.

On February 2, 2006, the Dansies filed a Notice of Appeal. R. at

001774-1799.
11.

On February 17, 2006, the Association filed a Notice of Cross-Appeal.

R. at 001800-1824.
STATEMENT OF FACTS
1.

In 1977, Gerald Bagley entered into a Well Lease with Jesse Dansie. R.

at 00053-00066). The Well Lease granted to Dr. Bagley a right to obtain water from a
well owned by Jessie Dansie (Danise Well #1) for a period often years. R. at 00053.
At the time, Dr. Bagley operated the Water System in the Subdivision. Subsequently,
Jesse Dansie died and his interest is now the property of The Dansie Family Trust. R.
at 003016.
2.

Water lines were installed from Dansie Well #1 to the Water System,

and from the northeast side of the Subdivision to properties owned by the Dansie
family as described in the Well Lease. The Well Lease accomplished the merger of
two water systems with the Dansie Well #1 as a common water source. R. at 003017.
3.

The Well Lease provided Dansie the right to receive reasonable

amounts of water from the Water System through five residential hook-ups for
members of his immediate family for culinary and yard irrigation uses at no cost. R.
at 00057.
4.

The Well Lease also provided Jesse Dansie the right to receive up to

fifty additional residential hook-ups onto the Water System on the Dansie property at

6

no cost, and Dansie would receive 50% of the water service billings in exchange for
his maintenance of that part of the system. R. at 00057-00058.
5.

Finally, the Well Lease provides that "Bagley agrees for himself, his

successors, and assigns to be responsible for and to indemnify Dansie, his successors
and assigns, against any and all liability, losses and damages, of any nature
whatsoever, and charges and expenses, including court costs and attorneys' fees that
Dansie may sustain or be put to and which arise out of the operations, rights and
obligations of Bagley pursuant to this Agreement whether such liability, loss, damage
charges or expenses are the result of the actions or omissions of Bagley, his
employees, agents or otherwise." R. at 00055.
6.

In June, 1985, the Water System's owner (at the time, Foothills Water),

first applied to the Public Service Commission ("PSC") to operate as a public utility,
and for an Order approving requested monthly water rates.

The PSC granted a

certificate of convenience and necessity on August 8, 1985, and established interim
rates. R. at 001078.
7.

On July 3, 1985, the Well Lease was amended to provide that the

Dansies shall "have the right to receive up to 12 million (12,000,000) gallons of water
per year from the combined water system at not cost for culinary and irrigation use on
the Dansie property described herein plus Lot 51 of Hi-Country Estates."

R. at

000188.
8.

Paragraph E.5 of the Well Lease was also amended to read as follows:

5. Dansie shall have the right to use for any purpose and at no
cost, any excess water from the High Country Estates Water
Company System Well No. 1, not required or being used by
Bagley or customers of the High County [sic] Estates Water
Company. Dansie shall pay only the incremental pumping power
costs associated with producing such excess water. Id
927959.5
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9.

At a rate-setting hearing in March 1986, the Public Service Commission

("PSC") held hearings to determine the rate that Foothills Water Company could
charge its customers. By Order dated March 17, 1986, the PSC, purporting to exercise
its rate-setting authority over the water system, opined that "it would be unjust and
unreasonable" for the public utility's customers to finance the water system's
obligation to provide water to the Dansies. R. at 001091. The PSC specifically
concluded:
We find that it would be unjust and unreasonable to expect [the
Water Company's] 63 active customers [i.e., the Homeowners
Association] to support the entire burden of the Well Lease
Agreement. Id.
**#

The Commission has no objection to the Dansies continuing to
obtain their water from Well No. 1, provided the actual pro-rata
(not incremental) costs for power, chlorination and water testing
involved in delivering the water are paid for by someone other than
customers in [the Water Company's] service area [i.e., the
members of the Homeowners Association]. R. at 001092.
10.

In addition, the PSC ruled that only $16,334.99 of the improvements to

the water system made between 1981-1984 could be included in the rate base. R. at
001093.
11.

In February 1994, while the issue of the validity of the Well Lease was

still on appeal, the Association represented that it "would have no reason for trying to
cut off water" and that "[i]t would probably be a criminal offense" if the Association
interrupted water service until the PSC ordered otherwise- R. at 000491, Tr. at p. 39.
12.

On March 3, 1994, the Association assumed control of the Water

System. Immediately thereafter, the Association discontinued supplying water to the
Dansies. R. at 000648.

927959.5
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13.

On July 12, 1994, the Association physically disconnected the water

lines. R. at 000499.
14.

As a result of the Association's decision to sever the water lines, the

Dansies lost water service, and in order to obtain their necessary water, the Dansies
established a temporary water system to service their property. Tr. at 112:10-130:20,
135:14-141:3, 157:2-160:22; 211:1-19 (Rodney Dansie).
15.

Despite multiple requests from the Dansies, the Association repeatedly

refused to

reconnect the severed water lines unless the Dansies would pay the same

rate as other customers. R. at 000758-759, R. at 000713.
16.

On February 5, 1996, the PSC revoked the Association's status as a

public utility, and specified that the PSC had no authority or jurisdiction over the
Association.

R. at 000658-000660. In this Order, the PSC specifically determined

that the Association's predecessor-in-interest was "organized as a nonprofit
corporation providing service to its members," that it "serves a limited number of
nonmembers pursuant to specific contracts; however, it does not offer its services to
the public generally," and therefore it "is outside our jurisdiction." R. at 000658000659.
17.

On July 26, 2000, the trial court determined that the Dansies were

entitled to an award for the value of improvements made to the Hi-Country water
system between 1981 and 1985. R. at 000104.
18.

On the morning of February 16, 2005, the last day of trial, the Dansies

filed a motion seeking damages in the sum of $16,334.99 for improvements to the
water system between 1981-1985, together with $3,000 in costs, prejudgment interest,

927959.5
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and attorneys' fees incurred in certifying Foothills as a public utility. R at. 001567001570.
19.

In its Final Judgment dated January 5, 2006, and relying on the PSC's

findings, the trial court awarded the Dansies $16,334.99 as reimbursements for
improvements to the Water System between 1981-1985, with post-judgment interest
accruing from December 13, 2005 until paid in full. R. at 001753-1762.
20.

Also in its Final Judgment dated January 5, 2006, the trial court

dismissed the Dansies' counterclaim for Breach of Covenant Running with the
Property to Provide Reasonable Amounts of Water for Dansie Family Members,
holding instead that "[t]he Dansies are entitled to receive water from the Association's
Water System only upon payment of the Dansies' pro rata share of the Association's
costs of power, chlorination, water testing and transportation."
R. at 001767-177.
21.

In this same Order, the trial court dismissed the Dansies' counterclaims

for "Breach of Covenant Running with the Property to Provide Reasonable Amounts
of Water for Dansie Family Members (Damages)", Violation of Easement to Allow
Water to be Transported Through the Water System From the Dansie Wells (Specific
Performance)", and "Award of Attorneys' Fees", holding as follows:
The Dansies are entitled to receive water from Dansie Well No. 1
and/or other Dansie wells through the Association's Water System
only upon payment of the pro rata costs of transporting the
Dansies' water through the Association's Water System, as
determined by the operator of the Association's Water System
(currently Jordan Valley Water Conservancy District), using the
methodology set forth above. The Dansies may connect lines from
Dansie wells to the Association's Water System only if those wells
have a valid certification of acceptable water qualify for each well
from the State of Utah, Department of Environmental Quality,
Division of Drinking Water. All water testing, monitoring,
metering and billing shall be administered by the operator of the
927959.5
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Association's Water System, currently the Jordan Valley Water
Conservancy District. The Dansies are responsible for payment of
all fees and costs associated with the certification and maintenance
of acceptable water quality of the Dansie wells, including but not
limited to Dansie Well No. 1. Finally, the Dansies must pay any
costs incurred to reconnect the Dansie water system to the
Association's Water System so that the Dansies' service will not
be subsidized by the existing customers of the Association's Water
System.
R. at 001769-1770.
22.

Finally, the trial court entered judgment in favor of Foothills Water

Company in the sum of $15,080.18 for reimbursement of taxes paid by Foothills Water
Company, together with prejudgment interest in the sum of $20,986.58 as of July 26,
2000, together with post-judgment interest accruing at the judgment rate.

R. at

001770.
24.
VII.

This Judgment was satisfied on September 20, 2006. R. at 001856-1858.

SUMMARY OF ARGUMENTS
The trial court's January 5, 2006 Final Judgment erroneously requires that the Dansies

pay for a contractual benefit that is specifically excluded from the terms of the Well Lease. As
stated in the Well Lease, the Dansies are entitled to receive 12 million gallons of water annually
without charge, as well as 55 water connections without charge. As justification for its decision,
the trial court relied on a 1986 PSC Order that has been nullified and negated, while the Well
Lease remains a valid and binding encumbrance. Because the 1986 Order lost any validity it
may have had on February 5, 1996, the date that the Association was decertified as a utility, the
trial court erred in holding both that the Dansies are not entitled to receive the 12 million gallons
of water annually and the 55 water connections without charge, as set forth in the Well Lease.
In addition, the trial court erred in holding that the Association did not breach its
obligation under the Well Lease by willfully severing the two Water Systems. Again, as the
927959 5
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Well Lease is a valid and binding encumbrance on the Water System, the Dansies are not
required to pay the costs of transporting water through the systems. The Association's actions in
severing the Water System is therefore a breach of its obligations under the Well Lease.
Furthermore, even if the Dansies were required to pay transportation costs, the record has
demonstrated that the Dansies have always been willing and able to pay the costs of water
transportation through the system. However, the Association refused to allow the Dansies to be
reconnected to the Water System in order to transport water through the system regardless of the
Dansies' willingness to pay the costs of transportation.
Accordingly, as a result of the Association's actions in discontinuing and thereafter
severing the Water System, the Dansies suffered extensive damages. The record demonstrates
that these damages include the Dansies' efforts to restore water on a temporary basis, their
inability to market and develop their property, and damages relating to the loss of landscaping
and fruit trees. The trial court thus erred on holding that the Dansies did not suffer any damages
resulting from the Association's intentional separation of the Water System.
Finally, the trial court erred in denying the Dansies' request for their attorneys' fees. The
Well Lease clearly and unequivocally provides for recovery of attorneys' fees. Thus, because
the Dansies were forced to incur attorneys' fees and costs in defending the validity and
enforceability of the Well Lease, the trial court erred in dismissing the Dansies' claim for
attorneys' fees.

927959.5
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VIII. ARGUMENT.
A.

THE TRIAL COURT ERRED IN HOLDING THAT ALTHOUGH THE
WELL LEASE PROVIDES THAT THE DANSIES ARE ENTITLED TO 55
WATER CONNECTIONS AND UP TO 12 MILLION GALLONS OF
WATER PER YEAR WITHOUT CHARGE, THE DANSIES MUST FIRST
PAY FOR THE CONNECTIONS AS WELL AS THEIR PRO RATA
SHARE OF THE ASSOCIATION'S
COSTS
FOR
POWER,
CHLORINATION, AND WATER TESTING.

The Well Lease expressly provides that the Dansies are entitled to receive, without
charge, up to twelve million gallons of water per year, as well as fifty-five water connections. R.
at 001088. The trial court ,thus erred in holding that the Dansies must first pay for these
contractual benefits. The validity and extent of the Well Lease as an encumbrance on the water
system has been exhaustively litigated and appealed in this action, with this Court upholding its
validity in 1996. See Hi-Country Estates v. Bagley & Co., 928 P.2d 1047, 1053 (Utah Ct App.
1996). Prior to this Court's Opinion, and by Order dated August 16, 1990, the trial court held
that the Well Lease was a valid and binding encumbrance on the water system, and thus that the
Dansies were entitled to draw, without charge, 12 million gallons of water from the water system
each year. R. at 01538-01543. On appeal, this Court reversed the trial court's holding on the
grounds that the PSC had jurisdiction over the water system, which was a public utility, and that
the PSC's Order invalidated the Well Lease. 863 P.2d at 11-12. By Opinion dated July 20,
1995, the Utah Supreme Court reversed, ruling that the PSC's authority and jurisdiction is
limited and confined to those powers set forth by statute. 901 P.2d at 1021.
On remand from the Utah Supreme Court, and by Opinion dated December 5, 1996, this
Court affirmed the trial court's original August 1990 ruling that the Well Lease "is a valid
encumbrance on the subject water system." 928 P.2d at 1053. The Utah Supreme Court denied
the Association's Petition for Writ of Certiorari, and the Court's ruling that the Well Lease is a
valid encumbrance on the Water System thus became a Final Judgment
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Despite this Court's unqualified statement upholding the validity of the Well Lease, the
trial court, by its Final Judgment dated January 5, 2006, held:
Under the Well Lease, the Dansies are entitled to receive 12
million gallons of water per year, or such larger amount as the
excess capacity of the Association's Water System will permit,
only upon payment of their pro rata share of the Association's
costs for power, chlorination, and water testing. Furthermore, all
water transported outside of Hi-Country Estates is subject to a "fair
use" transportation fee. Further, under the Well Lease, the Dansies
are provided a right of first refusal to purchase the Association's
Water System and the right to receive 55 additional water
connections from the Association, but only if the Dansies pay the
Association for those connections at the Association's usual charge
for each such connection. R. at 001767.
This Order not only violates the instruction from this Court and the Utah Supreme Court,
but likewise entirely and improperly relies on a 1986 Order from the PSC which no longer has
any jurisdiction of this matter.
1.

Making The Dansies' Right To Receive Connections And Water
Pursuant To The Well Lease Contingent On Paying For Them
Contravenes The Specific Language In The Well Lease And Language
From This Court.

There is no language in the Well Lease stating that the Dansies' right to obtain water
from the Association is contingent on their payment of costs of connections or the Association's
pro rata cost of power, chlorination and water testing. Nevertheless, in an attempt to avoid these
contractual obligations, the Association argued below that "Dansie's rights to receive water
pursuant to the Well Lease is contingent upon payment of the actual pro rata costs involved in
delivering the water . . , " R. at 001163. The trial court agreed, and incorrectly accepted the
Association's post hoc attempt to rewrite the Well Lease, ruling that the Dansies were required to
pay the Association pro rata transportation costs and the cost of additional well connections.
This ruling violates the plain language of the Well Lease which allows the Dansies to access
water at no cost, and runs afoul of the Utah Supreme Court's instructions that the courts of the
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State of Utah "will not make a better contract for the parties than they have made for themselves.
Nor will we avoid the contract's plain language to achieve an 'equitable' result." Bakowski v^
Mountain States Steel, Inc., 2002 UT 62, f 16, 52 P.3d 1179.
Likewise, the trial court's ruling that the Dansies must pay for additional connections i^
also contrary to the settled law of the case that the Well Lease is a valid encumbrance on the
Water System. As the Dansies argued to the trial court below, they can only obtain the benefits
of the Well Lease that both the trial court and this Court agreed was a valid encumbrance on the
Water System if they are allowed to connect to the Water System at no charge. R. at 1039-1042^
Simply stated, the trial court cannot rule that the Well Lease is a valid encumbrance on
the Water System, and then limit the effectiveness of such an encumbrance by later ruling that
the Dansies may exercise their rights under the Well Lease only if they first pay the Association
for the costs of the water as well as the additional connections. Accordingly, the trial court's
ruling that the Dansies must pay these costs must be overturned not only because it contradicts
the plain language of the Well Lease, but also because it is inconsistent with the now-settled law
of the case that the Well Lease is a valid encumbrance on the Waster System. See Thurston y.
Box Elder County, 892 P.2d 1034, 1037-38 (Utah 1995) ("[Pronouncements of an appellate
court on legal issues ... become the law of the case and must be followed in subsequent
proceedings of that case."); DeBry v. Cascade Enters., 935 P.2d 499, 502 (Utah 1997) ("An
unqualified affirmance is a final determination of the applicable law; it settles the law of the case
and precludes further appeals on the issues pertaining to that judgment.")
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2.

The Trial Court Erred In Relying On The 1986 PSC Order, As The
PSC No Longer Has Jurisdiction Over The Water System.

The sole support for the trial court's January 5, 2006 Final Judgment holding the
Association need not provide the 12 million gallons of water free of charge, is an Order from the
PSC that no longer applies to this case. In its Final Judgment the trial court held that "[t]he 1986
PSC Order prohibits the Well Lease from affecting the rates paid by its customers, i.e., the
Association members." R. at 001766-67.
In its 1986 Order, the PSC concluded:
We find that it would be unjust and unreasonable to expect [the
Water Company's] 63 active customers [i.e., the Homeowners
Association] to support the entire burden of the Well Lease
Agreement R. at 001091.
***

The Commission has no objection to the Dansies continuing to
obtain their water from Well No. 1, provided the actual pro-rata
(not incremental) costs for power, chlorination and water testing
involved in delivering the water are paid for by someone other than
customers in [the Water Company's] service area [i.e., the
members of the Homeowners Association]. R. at 001092.
The Utah Code establishes the jurisdiction of the PSC, and provides that the PSC has the
power to supervise and regulate every "public utility" in the State of Utah. U.C.A. § 54-1-1.
The definition of "public utility" includes certain types of corporations (such as water
corporations) that provide services to, or deliver a commodity to, "the public." Utah Code Ann.
§ 54-2-1(15). In contrast, a private corporation that serves its own members, or a limited group
of particular customers as opposed to the general public, is not a public utility, and therefore is
outside the regulatory jurisdiction of the PSC. See, e.g., Medic-Call, Inc. v. PSC, 470 P.2d 258,
259-60 (Utah 1970) (quoting Garkane Power Co. v PSC, 100 P.2d 571 (Utah 1940)). Again,
"the public interest of the ratepayers . . . justifies the exercise of the PSC's jurisdiction." 863
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P.2d at 10 (citing Arkansas Natural Gas Co. v. Arkansas R.R. Comm'n, 261 U.S. 379, 383
(1923)).
The Utah Supreme Court, however, specifically found that "the PSC did not have
jurisdiction to invalidate the 1977 Well Lease as long as that Agreement did not impact the rates
paid by the Homeowners Association." 901 P.2d at 1023. The Utah Supreme Court also held
that under the plain language of the 1986 Order, the PSC never purported to invalidate the Well
Lease. Rather, the PSC had determined that the Well Lease simply could not impact the rates
paid by customers of the public utility. Thus, the Utah Supreme Court held that both the 1986
PSC Order and the Well Lease validly bound the Association and its water system.
Moreover, whatever authority or jurisdiction the PSC may have had to control water rates
in 1986 ceased by Order of the PSC on February 5, 1996, when it revoked the Association's
status as a public utility, and specified that the PSC had no authority or jurisdiction over it. R. at
000658-660. In this Order, the PSC specifically determined that the Association's predecessorin-interest was "organized as a nonprofit corporation providing service to its members," that it
"serves a limited number of nonmembers pursuant to specific contracts; however, it does not
offer its services to the public generally," and therefore it "is outside our jurisdiction." Id. at
000658-00659.
Once the PSC divested itself of jurisdiction over the Association, the 1986 Order ceased
to have any force or effect, and a contract between the parties (the 1977 Well Lease) again
became folly operative. As the PSC specifically determined in its 1986 Order, the Association
does not provide any water services to the public, and therefore it is not a public utility under the
jurisdiction of the PSC. Therefore, the PSC's 1986 Order no longer has any validity as to the
rates that the Association may charge. See Medic-Call, 470 P.2d at 261 (setting aside the PSC
Order because of lack of jurisdiction). The power of the PSC indisputably ceased in February
927959.5
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1986 with respect to the Association's water system and with respect to the obligations of the
Association to the Dansies. Accordingly, the trial court's reliance on the 1986 PSC Order to
hold that the Dansies are only entitled to receive 12 million gallons of water per year and 55
water connections only upon payment for those connections and of the Dansies' pro rata share
of the costs for power, chlorination and water testing is erroneous.
B.

BECAUSE THIS COURT AFFIRMED THE VALIDITY OF THE WELL
LEASE, THE TRIAL COURT ERRED IN RULING THAT THE
ASSOCIATION DID NOT BREACH ITS OBLIGATIONS UNDER THE
LEASE IN SEVERING THE TWO WATER SYSTEMS.

Because the validity of the Well Lease has been confirmed by this Court and the Utah
Supreme Court, the trial court also erred in ruling that the Association was justified in severing
the water to the Dansies, action that violates the Association's obligations under the Well Lease.
The trial court ruled that because the Dansies did not agree to pay the costs of transporting water
from Well #1 through the Association's Water System, the Dansies did not sustain any damages
attributable to the Association resulting from the separation of the two water systems.

R. at

001768. As explained above, however, the express terms of the Well Lease, as upheld by this
Court, do not require that the Dansies pay the transportation costs. The only way that the
Dansies can realize the entitlement that this Court has already ruled is theirs is to reverse the trial
court's Order holding that the Association was justified in severing the water systems.
Furthermore, the relevant events must be viewed in the appropriate context. In early
1994, after this Court reversed the trial court's determination that the Well Lease was a valid and
binding encumbrance on the Water System and this Court had prematurely remitted the case
back to the trial court,2 the trial court declined to order the Association not to cut off water to the

2

The Utah Supreme Court ruled that the remitter by this Court was premature given that the time
to file a petition for Writ of Certiorari had not expired, and therefore ruled that the resulting
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Dansies after counsel for the Association represented that the Association "would have no reason
for trying to cut off water" and that "[i]t would probably be a criminal offense," if the
Association interrupted water service until the PSC ordered otherwise. R. at 000491-496, Tr. at
pp. 39, 42. Nonetheless, the trial court warned the Association that "the first customer whose
service is interrupted by the new owners of this water company, you can bet, will file a lawsuit,
and they will make all kinds of allegations, and this matter just will never end." Id. at 43.
Notwithstanding the trial court's warning, and only one month later, in March 1994 and
while the issue of the validity of the Well Lease was still on appeal, the Association cut off water
to the Dansies and their renters, leaving them without any water.

Thus, at the time the

Association cut off the water supply, no judicial or administrative order prohibited the
Association from fulfilling its obligations under the Well Lease.
1.

Even If The Dansies Were Required To Pay Pro Rata Transportation
Costs, The Trial Court Erred In Ruling That They Never Offered To
Pay For Transportation.

Even if the trial court's ruling that the Dansies are required to pay the pro rata costs of
transportation in order to obtain water through the system is not erroneous, the trial court
nonetheless erred in ruling that the Dansies did not agree to pay these costs and therefore
suffered no damages attributable to the Association. In its January 5, 2006 Final Judgment, the
trial court held that "[t]he Dansies have refused to pay any transportation fee for transporting
water from Dansie Well No. 1 through the Association's Water System. The Dansies failed to
prove any damages proximately caused by the separation of the two water systems. The Dansies
further failed to mitigate any other alleged damages." R. at 001768. The trial court's findings
are not supported by the record.

Modified Judgment on Remand entered by the trial court on February 11, 1994 was void HiCountry Estates Homeowners Ass 'n v. Foothills Water Co., 942 P.2d 305, 307 (Utah 1996).
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The trial court held that "the Association offered on several occasions to supply water to
the Dansies if the Dansies would pay the same rate as other customers. The Dansies refused to
do so." R. at 001767. Although certain members of the Association testified that the Dansies
"never offered to pay for anything," this testimony is simply not consistent with the record. Tr.
at 1202:7-1203:3; 1218:1-16 (Watson) & 1368:18-1369:8 (Joe Totorica)3.
First, the record demonstrates that Rodney Dansie did offer to pay the Association the
costs for power, chlorination, water testing, and metering pending a determination by the trial
court of the Association's right to receive the water free of charge as provided in the trial court's
1990 Ruling. R. at 001047-001048. On numerous occasions, including at a formal meeting with
Jordan Valley Conservancy District, Mr. Dansie stated that the Dansies would pay the costs for
power, chlorination, water testing, and metering in order to have water flowing from the Dansie
Well No. 1, through the Water System and to the Dansie Properties. Id

Mr. Dansie even

offered to lease a water storage tank located outside of the subdivision to the Association, and
the rent could be used to offset those costs, but the Association refused to allow the water to flow
from the Dansie Well No. 1 through the Water System. Id
At this meeting with the Jordan Valley Conservancy District, Mr. Dansie also proposed
that Jordan Valley Conservancy District read the meters and track the water into the Water
System from the Dansie Well No. 1 and from the Water System to the Dansie Properties, as an
independent third party. Id The Association also refused this proposal. Id

3

The Trial Transcript consists of seven volumes. Volume I contains pages 1-215 and can be
found at R. 001859. Volume II contains pages 217-448 and can be found at R. 001860. Volume
III contains pages 450-667 and can be found at R. 001861. Volume IV contains pages 669-894
and can be found at R. 001862. Volume V contains pages 896-1117 and can be found at R.
001863. Volume VI contains pages 1119-1229 and can be found at R. 001864. Volume VII
contains pages 1231-1447 and can be found at R. 001865.
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Second, the Association consistently refused to allow the water to flow from the Dansie
Well No. 1 through the Water System. Id. The testimony of the Association members that such
offers were never made is conclusively refuted by the Association's own meeting minutes citing
Richard Dansie's offer. Trial Ex. 824. Likewise, Mr. Maxfield, a member of the Association,
testified that Rodney Dansie offered to pay the costs of transporting Dansie water through the
Association's system at a meeting with representatives of the Association and Jordan Valley. Tr. at
563:9-565:1. Finally, Rodney Dansie's testimony of his efforts to secure reconnection of the
systems is supported by the testimony and records of Jordan Valley. Trial Ex. 242. Over many
years, Mr. Dansie met with both Jordan Valley and Association representatives, offering substantial
concessions on the part of the Dansies, including their payment of transportation costs. The trial
court's holding that the Dansies refused to pay or even discuss payment of costs for power,
chlorination and water testing is accordingly not supported by the record.
2.

The Dansies Sustained Damages Proximately Caused By The
Association's Refusal To Transport Water.

The record is clear that in March 1994, while the issue of the validity of the Well Lease
was still on appeal, the Association turned off the water supply, and in July 1994 physically
disconnected the two water systems. R. at 000499. The record is also clear that the Association
thereafter consistently refused to reconnect the Dansies to the water system or otherwise provide
the Dansies with the water as set forth in the Well Lease. Tr. at 1263:23-1265:14 (Watson). The
trial court, however, held that u[t]he Dansies failed to prove any damages proximately caused by
the separation of the two water systems. The Dansies further failed to mitigate any other alleged
damages." R. 001768. This finding is not supported by the record. To the contrary, as a result
of the Association's willful separation and refusal to reconnect the Dansies to the water system,

4

Lists of the stipulated and admitted trial exhibits can be found at R. at 01359-60, 01661-1867,
000001-2 and 001506-1514.
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the Dansies were required to create a temporary and limited water system to provide water to the
Dansies and their tenants. In addition, the Dansies were unable to develop and market their
property. Finally, the Dansies sustained losses to their landscaping and fruit orchard.
a.

The Dansies Incurred Damages In Establishing Temporary Water
Service.

In order to reestablish water service to their property, the Dansies were required to
connect three small wells to a temporary PVC piping system to provide emergency service. This
emergency measure, however, overtaxed and burned out those three small pumps, causing a loss
of $9,107.96 Trial Exs. 29 & 30. To effect a more permanent solution, the Dansies were
required to install water storage tanks and run permanent service lines from Dansie Well No. 1 to
the Dansie property. The Dansies expended $46,255.00 in labor and materials to move and
install water storage tanks. Trial Exs. 12, 13, & 14. To install pipes to serve the Dansie property
from Dansie Well No. 1, the Dansies expended $32,822.73 in labor and materials. Trial Exs. 15
&16.
At the time the Association ceased using Dansie Well No. 1, the pump in that well was in
poor condition and near the end of its life span. The Well Lease required the Association "to
maintain the said well, and electric motor in good operating condition." R. at 00054, ^ A(6).
The Dansies were subsequently required to replace the 75 horsepower motor in Dansie Well No.
1 with a smaller 30 horsepower pump.

The cost of placing this pump was estimated at

$30,810.78. Trial Exs. 20 & 21. The Dansies also installed automation of the pumps at a cost of
$8,444.00. Trial Exs. 76 & 77. This automation duplicates the controls for the water system
prior to The Association's disconnection of the systems.
Further, the record demonstrates that Richard Dansie incurred additional expenses in
restoring water service to his property.

Because his party catering business was vitally

dependent on the landscaping of his property, he was required to install additional water service
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from wells on his property and to re-work his entire sprinkler system in order to make it operate
with the reduce water pressures and volumes available from the interim system. Richard Dansie
incurred expenses of $49,654.18 in this effort. Trial Exs. 25 & 26. Finally, the Association
imposed $2,830.82 in improper water charges to the Dansies for Dansie Lots Nos. 43 and 51.
These charges do not represent water service by the Association, and the Association's water
separation of the system deprived the Dansies of the ability to service these lots with their own
water.
The record demonstrates that the total damages incurred by the Dansies in reestablishing
temporary water service to their property are $180,295.97. Trial Ex. 74. The reasonableness of
these expenses was further substantiated at trial by the testimony of the Dansies' engineering
expert, Stan Postma, who reviewed the work the Dansies did to establish temporary water service
and the expenses for that work and opined that the work was reasonably necessary and the
expense was reasonable in amount. Trial Ex. 37.
At trial, the Association argued that the Dansies are not entitled to recover the costs
incurred in establishing temporary water service because the Dansies never really lost water
service, either because they received water from some other unspecified source or because they
continued to take water from the Association's system after the Association terminated that
water service. First, the Association offered the testimony of Deborah Watson, Joe Totorica and
Alvira Totorica, who all testified that the Dansies continued to take "millions of gallons" of
water from the Association's water system after the Association shut off water service. Tr. at
1167:13-1168:6 (Alvira Totorica), 1270:12-20, 1274:14-1275:2 (Watson) & 1365:5-14 (Joe
Totorica).
Second, the Association also presented testimony from Ralph Creer, who testified that the
Dansie properties had water service several days after the Association terminated service. Id. at
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731:3-735:16. Finally, Vicki Cousins, a tenant of the Dansies, testified that she did not recall
any disruption of her water service in March 1994. Id.. at 1320:10-1323:19.
None of this testimony, however, credibly refutes the incontrovertible evidence that the
Association's termination of water service to the Dansies left the Dansies and their tenants
without water.

First, the testimony of Deborah Watson and the Totoricas that the Dansies

continued to take "millions of gallons" of water from the Association's water system is refuted
first by the Association's own water use records, which were not only prepared by the
Association, but fail to demonstrate any measurable decline in water use by the Association even
after the Dansies were physically disconnected from the Association's water system. Trial Ex.
84; Tr. at 1275:4-1279:4 (Watson).

In addition, an independent analysis of the PSC revealed

that the Association's water system lost approximately twenty percent of its water through
leakage. Trial Ex. 156, p. 2.
Second, the testimony of Ralph Creer that the Dansies had water service several days
after the March 23, 1994 termination of service by the Association is based on his visiting one
home in the area of the Dansie property and determining that the homeowner had water service.
Tr. at 732:1-6. Mr. Creed could not say, however, whether the homeowner lived on the Dansie
property, and the location of the home (south of the bulk of the Dansie property) makes it
unlikely that he actually contacted anyone connected to the Dansie water system. Id. at 757:1-25758:1-13. Mr. Creer also based his conclusion that the Dansies had water service on the fact that
he turned on an outside water tap on Rodney Dansie's property and saw water flow. Id at 732:712;,759:2-19. Again, Mr. Creer did not testify whether that water tap was part of the culinary
water system or connected to one of the Dansies' small irrigation wells. Id. Mr. Creer made no
attempt to contact any of the Dansies thereafter to actually determine whether the complaints the
PSC had received from the Dansies were valid Id. at 760:21-25.
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Finally, Vicki Cousins, a tenant of Boyd Dansie, testified that she could not recall any
loss of water service at her mobile home. Id. at 1318:13-1322:2. Ms. Cousins, however, could
not testify as to whether she received her water through the Dansie water system, the City of
Herriman, or some other source. Id. at 1322:9-16. Ms. Cousins further testified that she wanted
to know nothing about the water dispute and, therefore, made no attempt to learn whether other
tenants on other portions of the Dansie property had experienced a loss of water service. Id. at
1323:6-19.

The evidence therefore demonstrates that, due to the Association's actions in

severing the two water systems, the Dansies were required to immediately construct a temporary
water system.
b.

The Dansies Incurred Damages Through Their Inability To
Develop And Market Their Property.

In addition to the damages suffered by the Dansies in reestablishing water service, the
Dansies were also damaged by being unable to develop and market their property. This evidence
was set forth at trial in the expert testimony and report of Edward Westra. Trial Ex. 78. Mr.
Westra determined that the market value of the 55 water connections to the Association's water
system was $165,000.

Tr. at 600:25-603:25.

Likewise, Mr. Westra concluded that the

difference in the market value of the Dansie land with immediate as opposed to an uncertain
development potential as a result of the disconnection of the water system was $1,190,000. Id. at
604:1-606:14; Trial Ex. 78, p. 28. This valuation is based on costs to restore water service to the
Dansie property in 1994.
The Association responded to Mr. Westra's testimony with the testimony of Jerry
Webber, who opined that the loss of value to Appellant's property without water was
approximately $500,000. Tr. at 1324:18-1336:18. However, Mr. Webber testified that although
he used a 2004 valuation date for his report, he agreed that the 1994 valuation date used by Mr.
Westra was the appropriate valuation date. Id. at 1338:19-1339:12.
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Finally, Mr. Postma testified that it will cost the Dansies $1,277,306 to create a
permanent water system comparable to reconnection with the Association's system. Trial Exs. 77
& 79. Mr. Westra determined that the cost of buying the Dansies an equivalent permanent water
system will be $765,000, creating a smaller system that Mr. Postma projected. Trial Ex. 78.
Accordingly the evidence presented to the trial court demonstrates that the Dansies
suffered approximately $1,355,000 in damages based on their inability to develop their property
and as compensation for the 55 water connections provided for in the Well Lease, as well as
between $765,000 and $1,277,306 in damages to enable the Dansies to create a water system that
will provide them the benefits they are entitled to under the Well Lease.
c.

The Dansies Suffered Damages As A Result Of The Loss Of
Landscaping And Fruit Trees.

Finally, as a result of the lack of water service from the Association, the Dansies suffered
damages to their landscaping and fruit trees. Rodney Dansie testified that he was unable to water
the fruit trees located on Lot 51 and that approximately 400 of the 525 fruit trees on Lot 51 died
as a lack of water, at a cost of approximately $40,000. Tr. at 167:20-172:9; Trial Ex. 27.
The Association did not dispute Mr. Dansie's calculation of damages.

Rather, the

Association presented testimony from Association members that the trees died on Lot 51 because
Mr. Dansie failed to water them before the Association cut off water service and that Association
members did not observe any loss of landscaping at Mr. Dansie's home. Id at 1129:5-19;
1370:7-23. This testimony is not credible, as Association members also uniformly testified that
before the Association terminated water service, Rodney and Richard Dansie always kept their
homes beautifully landscaped and that the Dansies used substantial amounts of water to maintain
the lush appearance of their property. It simply is not credible that Rodney Dansie would have
failed to water the orchard on Lot 51 while maintaining his home property in a beautiful
condition.
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C.

THE TRIAL COURT ERRED IN DENYING THE DANSIES THEIR
ATTORNEYS' FEES

A trial court's decision to award or deny attorney's fees is a legal issue reviewed for
correctness.

Thus, the Court should review de novo the district court's decision to deny

Appellants their attorneys' fees. See Softsolutions, Inc. v. Brigham Young University, 2000 UT
46, K 12, 1 P.3d 1095 ("6[W]hether attorney fees are recoverable in an action is a question of law,
which we review for correctness.'"); Chang v. Soldier Summit Dev., 2003 UT App 415, \ 13
("'Whether attorney fees are recoverable is a question of law, which we review for
correctness.'")
"In Utah, attorneys' fees are awardable only if authorized by statute or by contract."
Dixie State Bank v. Bracken, 764 P.2d 985, 988 (Utah 1988); see also Anglin v. Contracting
Fabrication Machining Inc., 2001 UT App 341, % 11, 37 P.3d 267 ("The general rule in Utah is
that attorneys' fees cannot be recovered absent statutory authorization or contract."). The Well
Lease contains an attorneys' fees provision that entitles the Dansies to recover attorneys' fees
incurred "which arise out of the operations, rights and obligations of [lessee] pursuant to this
Agreement." R. at 00055. Among other things, the Dansies, throughout the proceedings in the
trial court, succeeded in having the Well Lease declared a valid encumbrance on the Water
System and recovered $16,334.99 as reimbursement for improvements to the Water System
between 1981 and 1985. R. at 001753-001762, R. at 001764-1773. Under the terms of the Well
Lease, the trial court was therefore required to award the Dansies the attorneys' fees they
incurred in enforcing their rights and obligations under the agreement. The Well Lease leaves no
discretion to the trial court to award attorneys' fees in such circumstances, and the trial court
erred when it refused to fulfill the parties' intent as reflected in the attorneys' fees provision. For
these reasons, the Court should reverse the trial court's decision to deny the Dansies their
attorneys' fees.
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Likewise, should the Dansies prevail on this appeal, they are also entitled to recover their
attorneys' fees and costs incurred in connection with this appeal The Dansies hereby request
that the Court include in its Order an instruction requiring the trial court to assess and award
attorneys' fees and costs in favor of the Dansies on remand.
IX.

CONCLUSION
The Dansies respectfully request that this Court enter an Order reversing the Order of the

trial court, and holding that (1) the Dansies are entitled to the full benefit of the Well Lease,
including, at no charge, up to twelve million gallons of water per year and up to fifty
connections; (2) by severing the two water systems, the Association breached its obligations
pursuant to the Well Lease, causing the Dansies to sustain damages established at trial; and (3)
the Dansies are entitled to an award of attorneys' fees and costs incurred both at the trial court
and on appeal.

w

DATED this ' ^

day of January, 2007.

PARSONS BEHLE & LATIMER

/life—

J0ONTTT. ETCHEVERRY
RAY10ONDT.
ANGIE NELSON
Attorneys for Appellants
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CERTIFICATE OF SERVICE
I hereby certify that on this lit]

day of January, 2007,1 caused to be mailed, first class

postage prepaid, a true and correct copy of the foregoing, BRIEF OF APPELLANTS, to
Douglas J. Parry
Dale Gardiner
Jenny Garner
PARRY, ANDERSON &
GARDINER
60 East South Temple, Suite 1200
Salt Lake City, UT 84111
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ADDENDUM
Tabs:
1.

April 17, 1977 Well Lease and Water Line Extension Agreement

2.

July 3, 1985 Amendment to Well Lease and Water Line Extension Agreement

3.

March 17, 1986 Public Service Commission Order

4.

March 23, 1994 Public Service Commission Order

5.

Hi-Country Estates Homes Owners Ass'n. v. Baglev & Co., et aL 928 P.2d 1047 (Utah
CtApp. 1996)

6.

January 5, 2006 District Court's Final Judgment

7.

January 5, 2006 District Court's Final Judgment Re: (1) Reimbursement of Foothills
Water Company for Improvements and (2) Ownership of Appurtenant Subsystems

927959.5

30

Tabl

WELL LEASE AND WATER LINE EXTENSION AGREEMENT

THIS AGREEMENT made and entered into this y ^ - d a y of April,
1977, by and between JESSE H. DANSIE, hereinafter referred to as
"Dansie", and GERALD H. BAGLEY, hereinafter referred to as "Bagley",
W I T N E S S E T H

:

WHEREAS, Dansie is the owner of property located in Sections
33, 34 and 35, Township 3 South, Range 2 West, Salt Lake Base and
Meridian, and is also the owner of water rights evidenced by
Certificate No. 8212 Application No. 26451, and the rights to
water therefrom and a water distribution system located on such
property; and
WHEREAS, Bagley is the owner of property located in Section
33, Township 3 South, Range 2 West, and Sections 1, 2, 4, 5, and
11, Township 4 South, Range 2 West Salt Lake Base and Meridian,
and is also the owner of a water distribution system located on
part of the property owned by him; and
WHEREAS, Dansie and Bagley desire to connect their water
systems and make use of the Dansie well and water for their
mutual benefit, upon the terms and conditions provided herein;
NOW, THEREFORE, in consideration of the mutual covenants
hereinafter provided, the parties hereto agree as follows:
A.

WELL LEASE
1.

Dansie hereby leases to Bagley the well located South

758 Feet and East 1350 Feet from the West quarter corner of
Section 33, Township 3 South, Range 2 West, Salt Lake Base and
Meridian, identified by Certificate No. 26451 issued by the Utah
State Engineer's Office, hereinafter referred to as "Dansie Well
No. 1", including the equipment for operation of such well and the
rights to all of the water therefrom, for a period of ten (10)
years from the date of this Agreement.

EXHIBIT A
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2.

Bagley shall pay to Dansie Five Thousand One Hundred

Dollars ($5,100.00) the receipt of which is hereby acknowledged,
and as rental for such lease, Bagley shall pay to Dansie $300.00
each month during the first five years of this lease commencing
April 10, 1977, provided the monthly rental shall be increased to
$600.00 per month at such time as thirty (30) additional hook-ups
are installed on the Hi-Country Water Company Distribution System
operated by Bagley.

As of the date of this Agreement, there are

28 hook-ups, such hook-ups being detailed in Exhibit #1.
3.

Commencing April 10, 1982, the monthly rental payments

shall be increased to $600.00 per month unless they have already
been increased to that amount pursuant to Paragraph 2 above.
4.

Bagley shall have the right to renew this Well Lease on

terms to be agreed to by Bagley and Dansie at the termination of
this Lease on April 10, 1987.
5.

Bagley agrees to provide and install a seal around the

well pipe of Dansie Well No. 1 as required to meet the Utah State
Division of Health standards and to install a new pump on the
well within the first five (5) years of this lease and shall be
responsible for all maintenance of Dansie Well No. 1 during the
term of this lease.
6.

Bagley agrees to pay all pumping costs, repairs, and

maintenance of said well for the period of this Agreement. Bagley
agrees to maintain the said well, and electric motor in good
operating condition.

Any changes or modifications to said well,

motor and pumping equipment shall be paid for by Bagley and will
become the property of Dansie at the termination of this Agreement.
7.

The existing pump, electric motor and transformers will

remain the property of Dansie and will be delivered to Dansie if
removed from said well.

Any new equipment to be installed in

said well such as an electric motor, pumps and transformers and
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piping shall become the property of Dansie and shall be free and
clear of any mortgages, liens or encumbrances at the termination
of this Agreement.
8.

Bagley agrees for himself, his successors, and assigns

to be responsible for and to indemnify Dansie, his successors
and assigns, against any and all liability, losses and damages,
of any nature whatever, and charges and expenses, including court
costs and attorneys1 fees that Dansie may sustain or be put to
and which arise out of the operations, rights and obligations of
Bagley pursuant to this Agreement whether such liability, loss,
damage charges or expenses are the result of the actions or
ommissions of Bagley, his employees, agents or otherwise.
9.

Dansie does not warrant that the water from Dansie Well No,

does now or at any time during the term of this Agreement, and any
extension thereof, will meet any standards for culinary water as
required by the Utah State Division of Health.

However, a letter

of approval of the water by the Utah State Board of Health is
attached (Exhibit #2) and the requirements are set forth in said
letter.
B.

EXTENSION NO. 1
1.

Within one year from the date hereof, Dansie shall with

his equipment perform all labor required to excavate for and
install a 6-inch P.V.C. Class 200 pipeline connecting the Dansie
Well No. 1 to the existing Hi-Country Water Company water system
owned by Bagley at a point in Lot #9 as referenced by the map in
Exhibit #1. Bagley shall purchase and furnish all permits, pipe,
materials and supplies required for this connection and shall
obtain an easement across Lot #9 at his expense.
2.

Dansie shall own the line upon completion of the work

and Bagley shall be able to use said line during the term of this
Agreement.

Bagley shall have a right to enter the property

upon which the pipeline and connection is located for the purpose
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of installing, maintaining and using the water line to be installed
thereon pursuant to Paragraph B (1) above.

Bagley hereby grants

and conveys to Dansie an easement and right-of-way over and
across property in the Hi-Country Estate Subdivision for the same
purpose, Dansie shall have a right to take water from the line at
points that may serve the property along the line of Extension
No, 1. Dansie shall own and Bagley will be responsible for
maintenance of the extension during the life of this Agreement.
C.

EXTENSION NO. 2
1.

Within one year from the date hereof, Dansie shall, with

his equipment and at his expense, perform all labor required to
excavate for and install a 6-inch P.V.C. Class 200 pipeline
connecting the Hi-Country Estates Water Company water system,
from its most Easterly point at approximately 7350 West and 13300
South in Salt Lake County, to the Dansie water line at approximately
7200 West and 13300 South, including a pressure-reducing valve at
the point of connection with the Hi-Country Estates Water Company
system at 7350 West 13300 South.

Dansie shall purchase and

furnish all pipe, materials and supplies required for this connection.
2.

Dansie shall obtain and provide all easements and permits

and pay all fees required for this connection and extension, except
as for such line that may be on property of Hi-Country Homeowners
Association or Bagley.
3.

Dansie shall own and be responsible for all maintenance

of this Extension No. 2.
4.

Bagley shall have the right, at all times during the

term of this Agreement or any extension thereof, to run water from
the Hi-Country Estates Water Company system through the Dansie
water system and Extension No. 1 and No. 2 and No. 3 to property
owned by Bagley in Sections 1, 2, and 11, Township 4 South, Range
1 West, Salt Lake Base and Meridian.
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D.

EXTENSION NO. 3
1.

Within one year from the date hereof, Dansie shall, with

his equipment perform all labor required to excavate for and
install a 6-inch P.V.C. Class 200 pipeline connecting to the
Dansie water system at 6800 West and 13000 South in Salt Lake
County and extending along 6800 West to 13400 South.

Bagley shall

purchase and furnish all permits, pipe, materials and supplies
required for this connection and extension.
2.

Dansie shall own and Bagley shall be responsible for all

maintenance of this Extension No. 3 during the life of this Agreement.
E.

OTHER WELLS AND HOOK-UPS
1.

Dansie shall have the right, at his expense, to connect

any additional wells owned by him, located in Section 33, 34 and 35,
Township 3 South, Range 2 West, Salt Lake Base and Meridian identified
by Certificate No.

issued by the Utah State Engineers

Office, hereinafter referred to as "Dansie Wells" and by change
application No. 9-8635 (59-3879) issued by the Utah State Engineers
Office, hereinafter referred to as "Dansie Well No. 3," to the
water system owned by Dansie, including Extension No. 2, and to
commingle the water from these wells with that in the system from
other sources so long as the water from such wells at all times
meet all standards for culinary water required by the Utah State
Division of Health.
2.

Dansie shall have the right to receive up to five (5)

residential hook-ups onto the water system on the Dansie property
for members of his immediate family without any payment of hook-up
fees and shall further have the right to receive reasonable amounts
of water from the system through these five (5) hook-ups for
culinalry and yard irrigation at no cost.
3.

Dansie shall further have the right to receive up to fifty

(50) residential hook-ups onto the water system on the Dansie
property for which no hook-up fees will be charged.

Water service
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charges shall be charged to the recipients thereof of which
Dansie shall receive fifty percent (50%) of the water service
billings paid by those recipients in consideration for Dansie's
maintenance of his part of the water system.
4.

Dansie shall receive not less than $4,000.00 or One

Hundred percent (100%) of all of the hook-up fees to the water
system on the Leon property located between the Hi-Country Estates
property in Sections 33, Township 3 South, Range 2 West, and the
Dansie property in Section 34, Township 3 South, Range 2 West,
Salt Lake Base and Meridian and shall receive fifty percent (50%)
of the revenues from water service charges to such property.
5.

Dansie shall have the right to use for any purposes and

at no cost, any excess water from the Hi-Country Estates Water
Company system Well No. 1, not required or being used by Bagley
or customers of the Hi-Country Estates Water Company.

Any power

or other costs of pumping such excess water shall be paid by
Dansie.
F.

MISCELLANEOUS
1.

It is understood that Bagley intends to use the entire

water system formed by the extensions and connections provided for
herein, including the present systems owned by Bagley and Dansie,
for the purpose of providing water to users in the area covered
by this system or which can be reached by extensions and connections
to this system, that Bagley intends to charge hook-up and water
service fees to water users, that Bagley is entitled to all such
fees and other charges except as otherwise provided in this
Agreement, and that Bagley is responsible for all costs of other
extensions and connections except as otherwise provided in this
Agreement.
2.

Dansie agrees that Bagley may form a water company, using

such entity or form of organization as Bagley desires, and may
convey all his rights to the water system referred to in this
Agreement and assign his interest in this Agreement to any such
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entity or organization.

Bagley will be personally responsible

for lease terms and conditions if assignee fails to meet the
terms and conditions of the lease.

No assignment, conveyance or

sublease shall release Bagley from liabilities and obligation
under this Agreement.
3.

Dansie further agrees that Bagley may apply to the Utah

Public Service Commission for such permits or approvals as may be
required and Dansie shall cooperate fully in all respects as may
be required to obtain such permits or approvals as may be required
by the Public Service Commission.

Bagley agrees to pay all costs

incurred in obtaining such approval, including but not limited to,
legal and engineering fees.
4.

Bagley and Dansie each agree to execute and deliver any

additional documents and/or easements which may be necessary to
carry out the provisions and intent of this Agreement.
5. Non-payment of any monthly installment will, at the
option of Dansie, automatically terminate this Agreement.

All

remaining lease payments, in the event of termination for nonpayment of any monthly installment, shall become immediately due
and payable to Dansie.

If it becomes necessary for Dansie to sue

for the liquidated damages (remaining lease payments), Bagley
shall pay attorneys1 fees and costs incurred by Dansie.
6.

Dansie shall have first right of refusal to purchase

the entire Hi-Country water system if it is to be sold or assigned
to a third party.
7.

Bagley, and his assigns or successors, agree to supply

water to the Dansie property as provided for in this Agreement and
for such time beyond the expiration or termination of this Agreement
as water is supplied to any of the Hi-Country properties or that the
lines and water system referred to in this Agreement are in existence
and water is being supplied from another source such as Salt Lake
County Conservancy District.

Such water as is provided subsequent
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to the expiration or termination of this Agreement shall be made
available upon the same terms, conditions and rates as are set
forth in this Agreement.
DATED this

/ 7

/"

day of April, 1977.
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WATKh USERS LIST
(Homes actually being lived in and usin/; water)
Lot Number

Name

Lot Number

Name

1.

1A

Bull»«k

21.

9P

2.

16A

Prescott

22.

103

Cherrington

3.

16

Freeman

23.

105

I'lillgate

4.

16

St«ne

24.

107

Millard

5.

19

Elli»

25.

106

Grave8

6.

20

White

26.

109

Lehte

7.

21

Allen

27.

111

Chapman

6.

23

Park

26.

9.

33

Themas

29.

10.

37

Maekay

30.

11.

44

Teterica

12.

53

Abplanalp

13.

54

Dutsen

14.

58

Dean

15.

62

Herreff

16.

63

Hereff

17.

75

Turner

16.

76

LeCates

19.

77

Twerabley

20.

62

Kniatkewski

40 Acres

James

Be»R;ley

Nete: Thero are an additional
10 ho~ies act ually in
some phase «>f construction.
There are at least 19
addj ',icnal hiones planned
te begin construction.
Th'?rc c^uld be an additiena
5 to 7 h<^es served by
Hi-Country Water Co.
in the near futuce.lThese
hornsc would be in the
Mitchell 40 Acre parcel
which ajeins Hi-Country
Phase I.
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MU<W\- # < ^
STATE OF UTAH-L

C A l V m L HAMPTON
Governor

PAULS nost

ARTMENT OF SOCIAL SERVICES

f itcvtwt Oiractor

Board of Health
Air Conservation Committee
Health Facilities Council
Medical Examiner Committee
Nursing Home Advisory Council
Water Pollution Committee

DIVISION OF HEALTH
44 MEDICAL DRIVE
SALT LAKE CITY, UTAH S4113
AREA CODE SOI
LYMAN J. OLSXN, M.D., M.fJI.
Dfc*ct«t •* Htalth

328-6146
April 16, 1974

BUREAU OF ENVIRONMENTAL HEALTH
72 East 4th South
Salt Like City, Utah

Mr« Jesse H. Dansie
431 West Main
Riverton, Utah
Dear Mr. Dansie:
In response to your request of Mr. Gayle Smith of our staff on April
1, 1974, this letter is written to report the status of the "Dansie Well11
with respect to compliance with the Division of Health Standards, Copies
of the chemical analysis report, the report of the well drill, and the
application for temporary change in point of diversion for water from the
well located 1670' N and 1720f E from the SW Cor. Sec. 33, T3S, R2W, SLB&M
have been reviewed.
The Ford Chemical Laboratory Certificate of Analysis No. 70-1502 indicates that none of the substances measured are present in concentrations
exceeding maximum permissible levels prescribed by the U. S. Public Health
Service Drinking Water Standards. The concentration of total dissolved
solids of 760 mg/1 exceeds the maximum recommended concentration of 500 mg/1.
Therefore, this water is considered to be of marginal chemical quality, and
should not be used for drinking water if other more suitable supplies can
be made available.
In order for the well to meet Utah State Division of
a seal must be completed by placing cement grout or other
in the annular opening between the outside casing and the
to a depth of at least 100 feet and it must be shown that
of 100 feet can be legally maintained from all present or
of pollution.
If we can be of any further service
let us know.

Health Standards
effective seal
adjacent soil
an isolation zone
potential sources

to you in this matter, please

Sincerely,

J^JLeJi t - V ^
Richard C. Hansen, Chief Engineer
Water Quality Section
RSC:sb
cc** Salt Lake City-County Health Department
Keith Spenser c/o Hi-Country Estates
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LABORATORY, INC.
Bacteriological and Chemical Analysis
40 WEST LOUISE AVENUE
SALT LAKE CITY, UTAH 84115
PHONE 485 5761

July 21, 1970
CERTIFICATE OF ANALYSIS
70-1502

Jesse H, Dansie
431 West Main
Riverton, Utah
Gentlemen:
The following analysis is on sample of well water received on
July 10, 1970:
Sample:

Well at Herriman--350 ft. sampled on 7-10-70
RESULTS

Conductivity

1,215.0 mhos/cm

pH

7.80

Total Dissolved Solids at 103° C

760.0 mg/1

Alkalinity as CaC03

250.0 mg/1

Aluminum as Al

0.00 mg/1

Arsenic as As

0.00 mg/1

Becarbonate as HCOj

310,0 mg/1

Boron as B

0.01 mg/1

Calcium as Ca

154.0 mg/1

Carbonate as CO3

0.00 mg/1

Chloride as CI
Chromium (Hex.) as Cr

4.0 mg/1
0.00 mg/1

000G4

Jesse H. Dansie
Page 2
July 21, 1970

Copper as Cu

0.01 mg/1

Fluoride as F

0.45 mg/1

Total Hardness as CaC03

S75.0 mg/1

Iron (Total) as Fe

0.26 mg/1

Iron (Filtered) as Fe

0.22 mg/1

Lead as Pb

0.00 mg/1

Magnesium as Mg

36.0 mg/1

Manganese as Mn

0.02 mg/1

Nitrate as NCL

0.65 mg/1

Phosphate as PO^

0.88 mg/1

Potassium as K

4.0 mg/1

Sodium as Na

6.0 mg/1

Sulfate as S0 4

220.0 mg/1

Zinc as Zn

0.00 mg/1

Sincerely,
FORD CHEMICAL LABORATORY, INC.

Lyle S. Ford
LSF:jw
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AMENDMENT TO WELL LEASE AND WATER LINE EXTENSION AGREEMENT

This Amendment
of

July,

referred

1985, by
to

as

made and entered

and

between

"Dansie,' and

into this

Jesse

H.

Dansie,

hereinafter

Gerald

H,

Bagleyf

hereinafter

referred to as 'Bagley.'
W I T N E S S E T H
WHEREAS, Dansie and Bagley, on April 7, 1977, entered
into a Well Lease and Water Line Extension Agreement

(herein-

after "Well Lease Agreement'); and
WHEREAS,
possible

Dansie

ambiguities

in

and

Bagley

Paragraph

E.

are
2.

of

concerned
the

Well

about
Lease

Agreement; and
WHEREAS, the Hi-Country Estates Homeowners Association
has filed a lawsuit based in part on interpretation of the Well
Lease Agreement; and
WHEREAS/ Bagley

is delinquent

in the payment

of his

monthly rental payments, but desires to continue the Well Lease
Agreement;
NOW, THEREFORE, in consideration

of $10.00 (Ten) and

other good and valuable consideration, the sufficiency of which
is hereby admitted, Dansie and Bagley agree as follows:
1.

Paragraph E. 2.

of the April 7, 1977 Well Leas*

Agreement, is amended to read as follows:
2.
Dansie shall have the right to receive
up to five (5) residential hook-ups on to
the water system on the Dansie property for
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members of his immediate family without any
payment of hook-up fees and shall further
hav- tne right to receive up to 12 million
(12,000,000) gallons of water per year from
the combined water system at no cost for
culinary and yard irrigation use on the
Dansie property described herein plus Lot 51
of Hi-Country Estates, Any meters required
at any time by any person or entity for
metering
of
Dansie's
water
shall
be
purchased and installed by Bagley at no cost
to Dansie. Any use of water for the fighting of fires, or losses caused by breaks or
line ruptures shall not be charged against
the 12,000,000 gallons to which Dansie is
otherwise entitled.
2.

Paragraph

E.5. of

the April 7, 1977 Well

Lease

Agreement is amended to read as follows:
5. Dansie shall have the right to use for
any purpose and at no cost,
any excess water
from the High Country Estates Water Company
System Well No. 1, not required or being
used by Bagley or customers of the High
County Estates Water Company.
Dansie shall
pay only the incremental pumping power costs
associated with producing such excess water.
3.

All other provisions of the Well Lease Agreement

shall remain in full force and effect.
4.
obligation

Nothing
to make

herein

shall

relieve

the monthly payments

Bagley

from

now delinquent

the

or to

become due under the Well Lease Agreement.
A.
amended

This Amendment

herewith,

shall

be

and

the Well

binding

upon

Lease
and

Agreement
inure

to

as
the

benefit of the respective parties hereto, their successors and
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IN
this

WITNESS

Amendment

to

WHEREOF,
be

each

executed

of

the

the

day

parties

and

year

has
first

caused
above

written.

Q^,^M&

JESSIEyH.

(J

i

Q . - * - ^ - C.

DANSIE

GERALD H. BA
69B5C
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In the *'atter o r the Application)
of F^O^1' I V-.S V^T^.P. COVPA\lv , TVf.t
for a Certificate o r Convenience)
and Necessity to Operate as a
)
Public Utilitv.
\

l-TAn

-

CAST NO. 85-2010-01
HEPODrr Avr> OP!")1

T

nSUF.n: varch T"7, 19 36

Appearances:
Brian K. Burnett
For
Assistant Attorney General

n ,y

Val R. Antcsak

Foothills Water Compan*',
Tnc. ,
Applicant

Stephen P. handle

H:-Country Estates Horce
Owners' Association,
Protestart

i ision of Public Utilities
Oepartment of business
Pegulation, rotate, o^ Utah,
Tntervenor

Pv the Commission:
Pursuant to notice dulv served, this matter came on for
general

rate hearing

on <7ar.uar^ ^ ,

n

3 , ""A, l"* and

?8, 19B6,

before Kent ^a?gren, Administrative T.aw Judge for the Utah Public
Service

Commission.

Applicant,

{"Foothills") *\ilec its

Foothills Water

original

?*earings were held on .iu\y

Company,

Application on «Tune

Inc.

7, 19^ r .

3, 1935 and Ju'Vy 23, 19H5, at which

time some evidence was offered and

received.

On August C, 1985

the Commission entered its Order granting Applicant a Certificate
of Convenience and Necessity
accordance

with

a

and

stipulation

between

homeowners o r Hi-Country Estates.
filed

its

Amended

Application,

sanctioning
the

interim

rates

Applicant

an^

in
the

On August 16, 1^C5 Applicant
praying

that

the

Commission

001073
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approve a basic wa<cr
plus

an

month.

additional
On August

received,

on

the

rate o*" S152.00 per inon*:h per customer,
r

amount

or

usage

over

2n,0CC

gallons

per

^8 , 1985 additional evidence was offered and
of

basis

Interim Report and Order

which

the

Commission

issued September

'see

Second

6, 1985) set interim

rates (subject to refund) of $27.50 per month for the first 5,000
gallons and $1.50 per 1,000 gallons over 5,000 and a standby fee
of

$10.00

per month

for

lot owners

unconnected

to the water

system.
In its September 6, 1985 Report and Order the Commission, having concluded that it may not be able to set just and
reasonable
Dansie,

the

rates

without

supplier

asserting

(pursuant

to

jurisdiction
a

lease)

of

over

Jesse

the water

to

Hi-Country Estates, ordered Mr. Dansie to appear on September 16,
1985 and show cause why he should not be made a party tc this
proceeding.

On account of ever mounting legal fees and represen-

tations by counsel that negotiations for the sale of the water
company were underway that might remove the Commission's jurisdiction, a final ruling on that issue was deferred.

Although a

sale of Foothil.\s' shares to Rod Dansie, son o* Jesse Dansie, was
consummated,

Commission

Jurisdiction

Januar*- ">1, 1986, iust prior

was

not

affected.

On

to the general rate hearing, the

parties, having apparently concluded

that

the Commission

could

set just and reasonable rates without asserting personal jurisdiction over Jesse Dansie, moved that the show cause be quashed
which motion the Administrative T.aw Judge took under advisement.
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^ho Adm: ni strat M'O

, W -"lodge, having been

r

in the premises, now makes and enters •"he 'ollowina

u M v advisor1
r

cconuncn^cr

Findings o r Fact, Conclusions of Lav;, and Report and Order based
thereon:
FINDINGS OF FAC™
* . Applicant is a corporation organized and existing
under the laws o* the state of Utah; Applicant was incorporated
in June, 1985.

On Augur.t 8, 1985 Applicant was granted Certifi-

cate of Convenience and Necessity No. 215 1 and interim rates were
set by this Commission.

The interim rates were modified by the

Commission's Second Interim Report and Order issued September 6,
1985.
T.

Protestant, Hi-Country Estates Home Owners' Asso-

ciation ("Homeowners") is a Utah non-profit corporation consisting of the homeowners of Hi-Country Estates subdivision, Phase I,
located

a few miles

southwest

of Herriman, Salt Lake County,

Utah.
3.

Applicant

js

a

water

corporation,

proposing

to

provide culinary water to a residential area in the southwest
corner of Salt Lake County.

Applicant's proposed

service area

(see Exhibit 16) includes a" I of the Hi-Country Estates subdivision,

Phase

7,

plus

three

areas

(approximately

one-sixteenth

section each) along the wos'ern border of the platted subdivision
and referred to as the "Tan1: ? area", the "South Oquirrh area"
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and

the "Beagley area"

(sec Exhibit

17).

The proposed

service

area differs slightly from that approved by the Commission when
Applicant was granted its certificate.
4.

Applicant's

service

area

customers and 54 standby customers-

consists

of

63

active

In addition, the well and

facilities which supply water to Applicant also supply water to
thirteen (13) hook-ups outside the service area to the southeast,
referred tc hereafter as the "Dansie hook-ups" or "Dansie properties, H

contested

5.

Applicant's

ownership of water company

by

the Homeowners

and

is

the

subject

assets

of

a

is

lawsuit

currently pending in the Third Judicial District Court of Salt
Lake County (Civil No. C85-6748).
6.
sion"),

Hi-Country Estates subdivision, Phase I ("Subdivi-

was

partnership

initially

developed

corsisting

("Bagley"!,

Charles

of

in

general

Lewton

about

1970

partners

("Lewton")

and

by

Gerald

limited

H.

Bagley

Harold

{"Glazier") and a few additional limited partners.
Public Report

a

Glazier

Subdivision

#3?5, issued by the Real Estate Division of the

Utah Department of Business Regulation on June 8, 1970

(Exhibit

6<M , states that as of that date the plat had not been recorded.
The Public Report, which was to be delivered to prospective lot
purchasers, also stages:
WAT^R;
Vatrr will be supplied by the Salt
T
*ake County Water Conservancy District...
Costs or installation to be borne by subdivides
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^he Report further note? *-ha*^ the ca!t !,a';e County Water Consp^vancy District

("Conservancv Oistrict" ) has not yet annexed the

property and tha*: before it does certain facilities will have to
be constructed.
n

.

On August ?6, 1970, a limited partnership consist-

ing of Fagley,

Lew4-on and

Glazrer,

entered

into

an

agreement

(F::hibi** 4?) with

"Jesse Dansie and his wife, Ruth, pursuant to

which

leased

rights

the Dansies
(evidenced

1.19 cfs

to the partnership a v/ell and

bv Certificate

1821°, application

(cub^c feet per second*.

wa f er

*264.r*l* to

The water was to be used by

the partnership to supply water to its "subdivision(s) developed
and being developed in the area..."

The term of the lease was

five (5) years, during which time the partnership was to pay the
Dansies 5300 per month, or a total of £18,000.

In addition, the

partnership was to maintain the well, provide the Dansies one (1)
connection at actual cost and the Dansies were to be allowed to
use the water at any time it was not being used bv the developers, for which the Dansies were to pay the costs of pumping.

The

partnership also had an option to extend the lease an additional
five (5) years for $600 per month.
lease can produce

approximately

located a few hundred

The well referred to in this

480 gallons per minute and is

feot rorth of the subdivision boundary on

property owned by Jesrc Dansie.

It is referred to hereafter as

"Well No. 1".
8.

In March, 1971, Bush & Gudgell, registered profes-

sional engineers, prepared specifications for the construction of
the Hi-Country Estates VJater System, Phase I (see Exhibit 66);
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the following month thr Consorvancy

District v/as formally peti-

tioned

affirnatively)

(but apparently

Subdivision.

never acted

to annex the

In or about 1972, the Subdivision plat was approved

and recorded and construction began on some homes.
9.

On

April

1,

1974

(the

photocopy

of

Exhibit

50

appears to read 1971, but the last page of Exhibit "A" of Exhibit
51 gives the date April 1, 1974) a renewable five-year lease was
executed between Hi-Country Estates

(a corporation and a general

partner of the developer partnership) and Roy Glazier, the owner
of Lot 51, for the

lease of an existing deep well

(hereafter

"Glazier Well") which would provide water for the Subdivision.
The terms were S300 per

month for the first five years and $4 00

per month for the next five years.
permitted to withdraw seven

In addition, Glazier would be

(7) gallons per minute from April 1

to October 1 at no cost, the lessee being required to pay the
pumping

costs

*nd

maintenance.

A

letter

from

the Utah State

Department of Health to Hi-Country Estates, dated June 3, 1974,
approves the Glazier Well
on a supply o f
Engineering,
10.

T

f

or 7? residential connections, "based

80 gallons per minute... as certified b^ Cal1

nc."
Although Bagley was involved in the initial devel-

opment of the Subdivision, sometime about ISP? he withdrev; from
the

limited

partnership.

repurchased the development
Agreement

(^xhibi4-

51)

Thc~>,

in May

or

1974

he persona!1'.'

from the develeper partnership.

memorializes

the

sale

o*" sixteen

The
(16)
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unsoVl

lets, the rjqhts

in the crazier

Well

lease, the obliq.j-

tions und^r the Dansie wo' I Agreement and "All r;ght, *-itle and
interest

in and

to the water

system and equipment

serving "i-

Country Estates."
31.
Bagle*', as

On

April

lessee

7,

entered

Extension Agreement"

icsse

197"?,
into

a

M

VJell

Dansie,
Lease

as

lessor,

and

and Water

Line

(hereafter "Well Lease Agreement") for Well

NTo. 1, the same well upon which the 1970 lease had been executed
(see

paragraph

7,

supra).

Under

this

ten-year

lease

(which

expires in April, 1967), in return for the use c* the well and
water therefrom, Bagley agreed to the following:
a.

To pay £5,100 plus $300 per month for the first

five years and $600 per month for the next five years.
b.
tial

hook-ups

to

To provide Jesse Dansre with five free residenmembers

of

hir

immediate

family,

including

reasonable amounts of culinary and irrigation water, presumably
at nc cost.

These hook-ups were for Jesse Dansie's children who

were building or planning to build homes just east of the Subdivision.
c.
residential

To provide Jesse Dansie with

hook-ups.

Bagley, who would

These

would

pay 50 percent

be

charged

fifty
water

(50) free
fees

by

of any amounts collected

to

Jesse Dansie.
d.

That Jesse Dansie be allowed to use any excess

water not being used by Bagley for only the costs of pumping.
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o.

Tc indemnify and pay Dansie's court costs ar^d

attorney's fees "of any nature whatever" which arise out of the
Well

Lease

Agreement.

No

comparable

provision

was

made

for

Bagley's indemnification or the recovery of his legal fees should
he prevail.
f.
same terms
existence

That Jesse Dansie be provided water on those

for as long
(even

after

as the Subdivision water
the

expiration

or

system

termination

is in
of

the

agreement).
In addition, the Well Lease Agreement provided for the
construction of three water line extensions, all to be completed
within one year:
Extension No. 1: From Well No. 1 to the lines of the
existing

Hi-Country

Subdivision boundary).

V?ater
Jesso

Company

system

(along

the

north

Dansie was to dig the trench and

Pag?.ey v/as to provide pipes and all other materials and easements.

Ertension No. 1 was tc be maintained by Bagley and_owned

by Jessee Dansie.

Dansie would also have the right to take water

from any part of the extension to serve his own property.
Extension No. ?: From the most easterly point of the
Subdivision to the Dansie water line at approximately 7200 f*;est
and 13300 South (all. outside of the Subdivision) .

Dansie was to

pay for, maintain and own this extension, but Pagley was to be
permitted to run water from the Subdivis?on system through this
line, to property he owned approximated three

(3) miles east of

the Subdivision, which he hoped to develop to be known as "The
Foothi]\s."
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.xtension No. 3* Dannie was to install, pa** rcr air* owr

an extension

r

rom his own wa^er

South extending a^ong

6800 Tost

s^'sten at

6800 West

*• ^ 1340O South.

and

'3000

This extension

would terminate at the northwest corner o f Section ~* (T4r,
in which Bagley owned the property just referred *-o.

R]f<M ,

^aglev was

to maintain this extension during the term of the Agreement.
Subsequently, on July 3, 1985, the >»'e] ^ Lease Agreement
was amended
provided

to define

a*: no

cost

the
to

"reasonable"

the

five

amount

(5) Dansie

of water
immediate

*o be
"amilv

hook-ups as 12,000,000 gallons per year, to provide in addition
free water to Lot 51 o* the Subdivision, apparently now owned by
one of the Dansies, and to specify that the pumping fees for any
excesn water used by

the Dansics be restricted

to incremental

pumping power costs, rather than shared power costs for pumping,
12.

In 1980, the Subdivision water company was trans-

ferred from Bagley to another limited partnership, Jordan Acres
("Jordan Acres"), o* which Bagley was a general partner.
7,

1985, the day

the

initial Application

was

On June

filed with this

Commission, the water company assets were transferred from Jordan
Acres to Foothills, in return for all of Foothills' outstanding
shares.

On October

31, 1985

Foothills were transferred

all

of

from Bagley

the

stock

and

assets of

to Rod Dansie.

Dansie,

who had been watermaster of the Subdivision water system for a
number of years, took control of Foothills in partial satisfaction of $80,447.43 he claimed

from Bagley

for unpaid bills for

labor and materials furnished to the water svstem.
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13.

Between 1970 and 1981, the residents of the Subdi-

vision v/ere charoed $100 per yeor for water.
Bagley

summarily

raised

the

vearly

water

In February, 1981,
rate

to

$400.

The

residents balked, tempers flared, and in 1925 Ragley was finally
forced to seek Commission sanction of rates.
14.

From about 197? until August 8, 1985, when Appli-

cant was granted its Certificate of Convenience and Necessity, it
acted i1legally as an uncertificated public utility.
is clear that Bagley

The record

and his partners knew from the beginning

that unless the" were annexed by the Conservancv District thev
wou 1 d be subject to Commission jurisdiction.
Mav

27,

1970

(Exhibit

681,

from

Lewton

In a letter, da*ed
to

the

Conservancy

District, T»ewton notes that "we do not intend to become a water
utility company..."

In the April 7, 19 7 ^ Well Tiease Agreement

between Bagley and .Tesse Dansie, paragraph F.3. states:
3.
Pansie further agrees that Baglev
may apply to the Utah Public Service Commission for such permits or approvals as may be
required and Dansie shall cooperate fully in
all respects as may be required to obtain
such permits or approvals as m*y be required
by the Public Service Commission.
Ragley
agrees to pay all costs incurred in obtaining
such approval, including, but not limited to,
legal and engineering fees.
Despite

Bagley*s

jurisdiction,

awareness

that

he

was

subject

the record*- of the Commission

him pr\or to June of 1985.

to

Commission

show no contact by

CASE NO. ss-^o^o-oi
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15.

Or

the

various

problems

involved

in

setting

the

just and reasonable rates mandated by U.C.H. Section 54-3-1, the
Well T-case Agreement described in paragraph 11 above is the most
troublesome.

The Commission

r

ind5= that

it is unreasonable

to

expect Foothills to sunport the entire burden of the Well Lease
Agreement.

This Agreement,

insofar

benefits received Sy Foothills

as

it relates

strictly

to

'without taking into account the

benefits Bagley may have perceived in view of his future development plans) is grossly unreasonable, requiring not only substantial monthly

payments,

but

also

showering

virtually

limitless

benefits on .Tesse Dansie and the members of his immediate family.
There is some evidence on the record to indicate that both Bagley
and Jesse Dansie had

future development plans in mind

(perhaps

even in some form of partnership) and that the Well Lease Agreement was entered into on both sides primarily with that in mind
and only secondarily
Subdivision,

to provide water

to the residents of the

We find that the Division's estimate of the actual

value of the Well Lease of $368 per month or $4,416 per year
(Exhibit 58), is reasonably accurate.
Yet the benefits which Jesse Dansie stands to receive,
in addition to the $600 monthly lease payments, are substantial:

($750 x 5 ) .

a.

50 free hook-ups.

b.

Five

Value: $37,500 ($750 x 50).

free residential hook-ups. Value: $3,750

CASH

v

0 . 8 5 - ^ 10-01
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19 85 to measure the amount or
The

Division

claims

that

water be - ncj consumed by the Dansios

since

there

is

a dispute

as

to fhc

ownership o r Foothills aseets, no additional ratr base should be
avowed

(sec Exhibits

P,

40 rnd 6*"1!.

The Homrov.'ners, claiming

ownership o r al 1 assets of the water system, argue that Applicant's rate base should be zero.
!?.

We find that al 1 improvements to Foothil1s prior to

1981 are not includoable in rate base because:
a.

Bagley v/as selling lots a1, a profit until 1976

(see Exhibit ?5> .
b.
were

The

improvements

to have been provided

system-

For

improvements

made

between

1977

and

1980

by Bagley as part of the original
made

from

1981-1985,

we

find

as

follows:
1981:

The pressure valve by lot flC and the new air

and vacuum valve and check valve on booster station are allowable
in rate base ^see Rev. Exhibit 23). Total allowed: $2,611.93.
1982:

The new controls for tank 92 and new relay on

booster station are allowable in rate base (see Rev. Exhibit 23).
Total allowed: $1,116.47.
1983:

No costs allowable for rate base.

The 75 H.P.

motor becomes Jesse Dansie's property by the terms of the Well
Lease Agreement.

Insofar

as

the

replacement

of

the

section of main is concerned, we find that Applicant
demonstr?tr» that

the costs

involved

in making

600-foot
failed to

that repair were
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c.

17,000,000 gallons of free water per year.

(Wc

note that this is nearly as much as the entire projected yearly
consumption

by

the

Using Applicant's
customers
plus

63

active

figures

customers

for annual

for the main pump only

incremental

pumping

costs

o,f

power

($11,497.84
for

the

the

Subdivision.)

costs

to Foothills

(see Exhibit 53),

additional

12,000,000

gallons (S2,549.95 see Exhibit 85, p. 3 ) , the total cost of power
is $14 ,039.*?9* per year, of which 44 percent

(see Exhibit 6? —

Allocation Factor Based on Usage), or $6,177.07, is attributable
to the Dansies.
Dansies of

When

$176

the chemical

are added

costs attributable

(see Exhibit

85, p.

to the

3 ) , the total

estimated value o* the free water is $6,353.06 per year.
Since

the Well

Lease

Agreement

purports

to

require

Baglov to provide water on these same terms "for such timq beyond
the

expiration

or

termination

of

this

Agreement

as water

is

supplied to any o* the Hi-Country properties or that the lines
and water

system

tence,. .", if

referred

to

in

this

Agreement

are

in exis-

one assumes, for example, that the system installed

in 1972 has a 40-year useful life (see Exhibit 24) and that the
costs of power and chemicals remain the same, the potential value
of the 1^,000,000 gallons of free water alone from 19"7"', the year

* The July 3, 198c Amendment to the Well Lease Agreement (Exhibit
10) which defines the "reasonable" free water r or the Dansies as
1^,000,000 ga.Vor.s and specifies that the power costs for excess
water shall be *iqured increment-ally rather than proportionately
lacks meaningful consideration and is, to the extent relevant to
our inquirv, ^nvalid.
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the least? ^as executed, to the year
no one can blar.e Nlr. Dans'e
his

children

in

virtual

£

n

0 1 2 , is *??2 , 357 . 36.

VV. !o

or donirinq to provide free water to

pe^petuitv,

abrogating its statutory duty were

;

th.-'s Corn iss ion would

be

t to impose such a burden on

Foothillr.' present and future customers.
d.
dollar values

Althouqh it is difficult to arrive at precise

for the rights

to the excess water

and

for the

indemnification rights and rights to legal fees, it is undeniable
that these have some value.
Thus,

the

total

potential

liability

Lease Agreement is in excess of $263,607.

under

the

Well

We find that it would

be unjust and unreasonable to expect Foothills' 63 active customers to support the entire burden of the Well Lease Agreement.
Ke further find that payment of the $600 monthly Tiease payment by
Foothills will adequately cover the value of the benefit Foothills is receiving under the Lease and that the remaining burdens
of the Lease should be Bagley's personal obligation.

Paragraph

F*2. of the Well Lease Agreement makes Bagley personally responsible to fulfill the terms and conditions of the Lease, whether
or not a water

company

is created

assigns the Well Lease Agreement,

to which

Bagley conveys or

Under paragraph F.3, of the

Lease, Jesse Dansie agrees that Bagley may apply to the Public
Service Commission for a certificate and Dansie agrees to "cooperate fully in all respects as may be required
permits or approvals as may
Commission."

As

part

of

be required
Mr.

Dansie's

to obtain such

by the Public Service
cooperation

with

the
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Conunission, it is

reasonable to expect him to look to Foothills

for the $500 monthly

lease payment and to Bagley personally for

any remaining obligations under the Well Lease Agreement.
At the hearing, Rod Dansie offered some testimony as to
his father's intentions with respect to the MeJ 1 7,ease Agreement
in the event the Commission were *o require the Dans?.es to pay
for the water obtained from Well No. 1.

.Me indicated that the

Dansies own numerous other wells and water rights in the area and
that they would

likely disconnect themselves from the Foothills

.system and obtain their water elsewhere.
It is, of course, up to Jesse Dansie where he procures
his

water.

The

Commission

has

no

objection

to

the

Dansies

continuing to obtain their water from Well No. lf provided the
actual pro-rata

(not incremental) costs for power* chlorination

and water testing involved in delivering that water are paid for
by someone other than the customers in Applicant's service area.
VJe find that it is reasonable

r

or Foothills to bill Jesse Dansie

for the actual cost of any water provided to him, his family or
his other connections, and *or Mr. Dannie to seek re.irabursement
for same from Bagley.
RATE BASE
The amount o r rate bane

16.
is contested.

Applicant

to be allowed the Applicant

(Pev. Exhibit ?3) claims a rate base o*

$142,200.56, the capital expenses for improvements acquired since
1975

that

*"\05<°. n3,

remain

used

and

useful.

The

Division

recommends

the cost o' the six-inch meter installed in December,

001(132
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}ust and reasonable and that there is a valid dispute as to the
ownership

of

the main.

In

addition,

Bagley

would

have

been

responsible to assure that the main was in good condition before
the systorc would have been accepted by the Conservancy District.
d.

1984: No improvements.

e.

1985:

The

replacement

of

booster

pump,

starter

control panel, now tank overflow control valves, six-inch metering station and lj-inch metering station are allowable in rate
base.

The check valve for the deep well is not allowable because

it becomes Jesse Dansie's property by the terns of the Well \»ease
Agreement.

Total allowed: $1?,606.59.

Thus,

Applicant's

total

allowable

rate

base

is

$16,334.99.
PJVT1-: OF REmURM
18.

The parties

stipulated, and the Commission finds,

tha4- 1? percent is a reasonable rate of return.
EXPOSES
19.

The Commission

notes that Bagley* s management

of

Foothills and its predecessors has been less than commendable and
finds there

is cause

for

concluding

competent]v managed in the future.

the utility will be more

Given the expected improve-

ments, and ambiguities in the costs of providing service in the
past, the Division's projected test year ending December 31, 1986
seems

reasonable.

U.C.A.

Section

54-4-4(3),

however,

limits

future test periods to 12 months from the date of filing (amended
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filing da*-.e: August 16, 1985); we will thus have to adop* a test
year ending

December

31,

attritional

adjustments

1985
to

(sec

Rev. Exhibit

reflect

future

20) and make

conditions.

The

Homeowners general!^ supported the Division's recommendations in
this area.
a.

Accounting

and

Administrative:

Applicant

is

requesting $10,200; the Division and Homeowners recommend $3,000.
Applicant intends to hire an accountant at $.18.00 per hour; the
Division contends that a computer accounting service is adequate.
Applicant's figure includes the cost of office rental and $150$200 per month for a secretary.

The Division's witness testified

that Rod Dansie should run the water company out of his home at
no charge to the users.

We find that the Division's and Appli-

cant's figure of S3,000 is reasonable, v/ith the following adjustments:
(i)

Applicant is entitled to be reimbursed for

the reasonable costs of office space (either in Rod Dansie's home
or elsewhere) sufficient to hold a desk, file cabinet and telephone.

We find that $50 per month ($600 per year) is reasonable.
(ii)

The

Division

assumed

that

the

time

re-

quired to read meters would be two hours per month; Rod Dansie
testified it takes four—five hours.

We find that four hours per

month for meter reading is reasonable and that $17.20 per hour
(the hourly wage paid tc Conservancy District employees) is more
reasonable than the $"0 per hour proposed by Applicant.

Kc thus
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adjust the Division's recommended
or $412.80 per year.
b.

figure upward $34.40 per month

Total allowed: $4,012.80.

Insurance:

The

parties

agreed,

and

we

find,

that $2,500 per year is reasonable.
c.

Water lease payment: $7,200 (sec paragraph 15,

d.

Utilities:

supra).

Main Pump.

Our allowed expenses in this category are based

upon the following assumptions:
(i)
elsewhere

Dansies

will

obtain

their

v/ater

(if they elect to receive it from Well 31, since the

water company
power

The

costs

wi3 1 collect
for

the

their

utilitv

pro

will

rata pumping

be

slightly

costs, the

reduced,

given

UPfcVs rate structure).
(ii)
13,000,000 g a M o n s

The

during

customers

will

1986, of which

use

a

total

of

five percent will bo

lost to leakage or theft.
'iii*

The

main

pump

delivers

260

gallons

per

minute.
(iv*

The kilowatt

demand of the pump

is 6*.kW

(see Exhibit ?1).
(vl
low-use months

For

every

gallon

o* water

(January-May, October-December)

water are used durrng

used

4.64

in

the

gallons

the high-use mon*-hr (June-September*

or

(see

Exhibit 53) .
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(vi*

For two of the high use months, because of

breaks or fires, the main pump will operate on Schedule 6, rather
than Schedule 3.
!viM

Electric Service Schedule 35, the Monthly

Energy Charge Adjustment which is incorporated

into both Sched-

ules 3 and 6 (of which we take official notice and which will
result

in

a

relatively

sma11

adjustment

upward)

imposes

an

additional charge of $.00406 per kWh.
Thus, an average of 4R9,4 58 gallons per month will be
pumped during the low-use months and 2,271,084 gallons per month
during the high-use months, requiring the pump to operate 31,4
hours

during

the

low-use

months

and

145,6

hours

during

the

high-use months.
Under UP&L's Schedule No. 3, we calculate the month\y
bi.lls as follows:
(i)

Low-Use

Months: Customer

Service

Charge

($55.39), plus Demand Charge (66 kW x $3.75 per kW = $247.50),
plus Energv Charge
Charge Adjustment

(2072 kWh x $-04087
(2072 kWh x $.00406

= $04.68) plus Energy

= $8.41).

Total monthly

charge: $395.^S.
(ii)

High-Mse Months?
(a) Schedule

3: Customer

Service

Charge

1555.39), plus Demand Charge (66 kf* x $3.75 per kK = $?4 7 .50),
plus Energy Charge
Charge Ad-ustmor.t
charge: S">34.67.

(9610 kWh x $.04087

= $392.76) plus Energy

(9610 kWh x $.00406 = $39.02) .

Total monthly
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(b! Schedule

6:

Customer

Service

Charge

($28.66) , plus Demand Charge ((66 kW minus 5 kW] x $9.18 per kW =
$559.98), plus Energy Charge
[9110 kWh x

((500 kWh x .131755 = $65.8Cj plus

.058169 = $529.92] = $595.80), plus Energy Charge

(9610 kWh x $.00406

Adjustment

= $39.02).

Total monthly charge:

$1,223.46.
Total for eight low-use months: 8 months x $395.98 =
$3,167.84;

total

for

two

high-use months

on Schedule

3: 2 x

$734.67 = $1,469.34; total for two high-use months on Schedule 6:
2 x $1,223.46 = $2,446.92.
Total allowed for main pump: $7,084.10.
Booster Pump: Our allowed expenses in this category are
based upon the following assumptions:
(i)

Kilov/att

demand

of

the booster

pump

is

23 ki: (see Exhibit 41) .
(ii)

Homeowner demand will drop from 17,000,000

gallons in 1985 to 13,000,000 gallons in 19?6

(76.5 percent of

1985).
(iii*

Since the booster pump consumed 38,088 kWh

in 1985, it will consume approximately 29,126 kVJh in 1986.
f\v)

For

every

gallon

of

water

used

in

the

low-use months, 4.64 gallons of water are used during the highuse months; thus, the booster pump will use 109"? kWh per month in
low-use months and 508C kV'h per month in high-use months.
(")
because o r

r

For

two

or

the

four

high-use

months,

ires or other emergencies, two booster pumps will bo
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required,

resulting

in

a change

*~rom small

customer

to

large

customer status.
Using UP&T's Sched^e No. 6, we calculate the monthlv
b i ^ s as follows(i>

low-Use

($4.05), plus Demand Charge

Months*

Customer

Servico

charge

(1G kW x $6.45 per kW = $116.10),

plus Energy Charge ([500 kWh x S.092602 = S46.301 plus {S9*7 kKh x
$.040*8*7 = $24.41) = $"70.*71)f plus Energy Charge Adjustment (109*7
kWh x 5:.00406 - $4.45).
(ii)

Total monthly charge: $195.31.
High-Use Months:
(at

Charge

Sma~< 1 customers: Customer

(S4.05), plus Demand Charge

(r500 kWh

x

$.092602

=

$46,301

(?16.10), plus Energy Charge

plus

(4588

kWh

x

$187.59] -= $233.89) plus Energy Charge Adjustment
$.00406 = $20.66).

$.040887

«

(""-088 kWh x

Total monthly charge: $374.70.
(b)

Charge

Service

($28.66) , plus

Large

Demand

customers: Customer

Charge

Service

(18 kW x $9.18 per kW =

$165.24*, plus Energy Charge {(500 kWh x $.131*755 = $65,881 plus
(4588 kKh r

*.05fP69 -= $266.88) = $33*>.76), plus Energy Charge
*5088 kWh x $.n0406 = $20.66).

Adjustment

Total monthly charge:

S54-.32.
Total
$1,562.48;

total

for eight
for

lo\«-usr months: 3 month^ x $195.31 =

two high-use

small

customer

months:

2 x

$374. "'O = 5**49.40; total for two high use large customer months:
2 x $r»47.32 = $1,094.64.
Total allowed for booster pump: *3,406.52.
Utilities total for both pumps: $10,490.62.
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e.

Telephonc: $600.00 per year.

f.

Directors'

Fees:

$600.00

per

year,

of

which $300 per year is allocated for directors1 insurance.
g.

Legal

Expenses:

$3,000.

Although

there

was some evidence offered indicating that Applicant's legal fees
may exceed $10,000, we find that the majority of these fees would
not

have

1972.
is

been

incurred

if Foothills had

been

certificated

in

We thus accept the Division's recommendation that $3,000

reasonable

granted).

(the

Homeowners

recommended

no

legal

fees

be

We further find that this amount should be capitalized

over three years and thus allow $1,000 for 1986,
h.

Repairs and Maintenance: In this category/

the Division recommends $21,600 and the Applicant $22,872.
Homeowners

sponsored

no exhibit

in this area.

The

The Division's

figure is based on the reasonable cost of repairs and maintenance
for other water utilities of approximately the same sine; Applicant's figure is based upon Foothills' average cost of repairs
and maintenance

for the past

four years.

We find that Appli-

cant's method, which uses past data of the utility under consideration, is mostly likely to yield accurate figures for 1986.
find,

further

that

the S n ^,87 n

We

figure should be reduced by the

difference betv/een the $no nor h^ur paid during 1985 for repairs
and maintenance anr! »-hc Sl^.^O per hour we are allowing for 1986.
Since

620

hours

w^re

biller

r

or

ropair

and

maintenance

from

December } , 198* through Vovembor 30, 198^ (see Exhibit 56*, the
dir*erence between the hourly rates (SI.90 per hour x 620 hourr^ ,
51,^36, should be deducted,

^otal allowed: $21,136.
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*Kpp* icant
1986

totalling

suSmi^-ted proposed
(see

*16,094

E-hibits

proposed expenditures are accounted
(division) Exhibit 5 7 .

capital

expenditures

3?, 33, and

34).

'or

(These

'or in lines 3, 4, and 9 of

The Division recommended

that Nos. I, 3,

4, 5 and 6 of Exhibit 57 be avowed, but reduced as follows: Mo.
1: S^OOO; ^o. 3: $1,900; No, 4: $3,234.?!; Vo.
?1,000.

^otal: .^9,100.

5: $1,000; No. 6:

Jon Strawn, a Division witness, testi-

fied that the total $9,100 could be paid for out of the diviJ? 1 ,600 Repair and Maintenance expense.1

sion's recommended

We

note that in order to qualify for the reduced power rates allowed
by the Commission, Applicant will incur some costs to set up the
deep well
costs

pump

for

(labor and

Schedule

3 operation.

Since some

perhaps material* also) have

capital

apparently

been

included in the past Repair and Maintenance figures (upon which
we have based 1986 allowed expenses in this category), Applicant
shou1d

bo

operation

able

to

without

set

up

the deep well

exceeding

Repairs and Maintenance.

the

amounf

pump
we

for Schedule

have

allowed

3

for

Proposed capital improvements are not

Repair and Maintenance expenses.

I* allowed (the Commission will

be disinclined to allow capital expenditures for which Applicant
does not obtain competing bid--) they are to be included in rate
base at sore future date.
i*

Chemicals: We find that the $400 per year

recommended by the Division is reasonable.
}•

Water Testing: We find that the $1,200 per

ye«ir recommended by the Division is reasonable.

ooi
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k.

Uncol ? cc tible Accounts: We

find that the

$4,200 per year recommended by the Division is reasonable.

This

figure assumes collection of only 50 percent of standby fees.
1.

Property Taxes: Title to the real property

claimed by the utility is contested.

Since the property valua-

tion and tax notices are sent to the Homeowners (see Exhibit 4 0 ) ,
who have historically paid these taxes and have agreed to continue paying them, we allow Applicant no expense in this category.

At

such

tirne as

a court of competent

jurisdiction may

quiet title to the real property in the Applicant, a reasonable
expense in this category will be allowed.
m.
allow depreciation

Depreciation;
only

paragraph 17, supra).

on assets

We

find

included

i*- reasonable
in rate base

to
(see

Using Applicant's (Revised Exhibit 24) and

the Division's (Exhibit 83) depreciation schedules, we allov/ the
following:
(U

1°91

assets:

P , 622.93

19C?. assets:

SI,116.4*?

x

5%

=

10%

=

5*31.15.
(ii)

\

m i .65.
'iiit

1983 assets: none,

(ivl

*9S4 assets: none.

(v)

1985 assess:
(a) Booster pump: $2,^35.35 x 2n% -"=

?- S 4 n ,

GCKLIOI
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(b*

Starter

control

panel:

tank

overflow

control

H-inch

metering

station:

$'1,1?8. 16 x 10% = *?\'> . H n .
(c)
valves, 6-inch metering

st.it-'on and

$7,743.03 x 51 = $38^.15.
n.

New

^otal depreciation: $1,389.77.

Regulatory Fee: The Division recommended,

and v/o find, that $150 per vear is reasonable.
Thus,

Applicant's

total

allowed

expenses

arc

$54,879.19. {Applicant also claimed an interest expense of $4,680
(see

Second

.Revised

Exh'bit

?°) .

This

is

a

bolov-the-line

cxpenr.e and not aVowed.l
TAXES
?0.

The return to which Applicant is entitled is equal

to rate base times rate o r return, or $16,334.99 x .\2

= M,960,

The taxes on this amourt ar^ as follows:
a.

Utah

State

Corporate

Franchise

Tax

f*i"c

percent or $100 minimum): S'OO.
b.

Federa1. Tnccme Tax (15 percent): $194.

^otal taxes aVownd- T394.00
T0TAr, AMOUNT TO °E GENERATED PY PAT^F
?\ .

The *-o*~ay amount needed *-o bo Generated b w ra^es:

Expenr.es: f54,?~9.?0;

n

etu-~: 51,960.?0; Taxes: £3°4.00.

Tota1

557,^33.30.
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n7

.

Standby Fees •

In bo*"h the Timber Lakes Water coso

and the Silver Springs Water case (vc:
respectively), the Commission
reasonable standby
reasonable standby
r

ee was

set

at

r

ee.

8°-0?6- n ! and 85-570 01,

found that £9.0° per mon^h was a

We find that $9.00 per month is also a

for Foothills* customers.

.*10.00 per month

in

Since the standby

the Commission's

Interim

Order, Applicart shall credit $1.00 per mon**h to standby customers who have paid the £10.00 amount during the interim period.
The

standby

charges

will

thus generate

$9.00

per

month

x

12

months x 54 customers = $5,832.

-3-

Other Charges: Wo find that the following charges

are reasonable:

sot

forth

following

a.

Connection Fee: $750.00.

b.

Turn-On Service: $50.00.

c.

Account Transfer Charge: $2r>.00

d.

Reconnection Fee: $50.00.

e.

Service Deposit: $100.00

in Exhibit

30) .

income durinc

These charges

Water

should

generate

the

1986: Connection Fees: One at $750.00;

Reconnection and Turn-r; Fees: $200.00.
24.

(under the conditions

Sales:

According

Total revenues: $950.00.
to

the

best

available

records, the Homeowners consumed approximately 16,000,000 gallons
of water during

1905

(see Exhibit 59).

The Division estimates
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that the Homeowners w i 1 1 cor.rumc the sane amount of water in 1986
(see Exhibits 61 and 63).
ers will

consume

Applicant estimates that the Homeown-

12,358,000 gallons during

1986

(Exhibit 35).

Although no price elasticity analysis was performed, the Commission is aware tha^

as the price

f

or a commodity

demand for that commodity is likely to fall.
that the increased costs of water w i V
tion by

the Homeowners

and

find

increases the

We find it probable

result in reduced consump-

that approximately

gallons will be consumed during 1986.

!3,000,00fi

The sale of the 13,000,000

gallons must generate £50,45!. 29.
I^E
n

5.

STRUCTURE

Tn .its Second Interim Order, the Commission estab-

lished a demand/commodity rate structure in which allxcustomers
paid

S.7T.50 *or

the

ga.V.ons thereafter.
ed

that

Exhibit

the :first
63*.

first

5,000 gallons

and

S1.50 per

1,000

Tn the ra*-e hearing, the Division recommendb^oek

Norman

be

increased

Sims, President

to

10,000 gallons

(see

of the Homeowner**-' Asso-

ciation, however, testified that the 10,000 block was too large
and recommended the 5,000 minimum be retained.

We

r

ind that the

5,onn minimum is reasonable and v.'i11 tend to encourage conservation.
wil>

r

*'e r'*nd a 1 <--o tha*^ both the demand and commodity charges

have

to bo

increased

generate the required
f^r

ouer the

£5^,45 1.3^ and

the firs*- 5,000 qalior.s ar.d

interim rates in order to
r

\nd that a rate o^ 5.3".5n

$".40

for every

1,000

qaMons

thereafter is reasonable and wi! 1 generate $50,400.40.
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Pursuant to the Stipulation

(Exhibit

the record), certain monies were collected

attorney

r

1, as an<-\nded

by Dean Bcc':ci ,

or the Homeowners, and placed in his trust account.

To

date, the Division has been unable to obtain from N^r. Becker an
exact accounting o r the amounts collected and disbursed from h*s
trust account.

x

t is reasonable for Mr. Becker to provide the

Commission with a detailed accounting of all monies collected and
disbursed on behal r of Foothills and its customers.
27.

The

Commission

finds

that

it

is

reasonable

and

necessary for i4- to review and approve any proposed future lease
or

sale agreements

for the provision

of water

to Applicant's

service area•
23.

The Commission

finds that

the Revenues, Expenses

and Rate Structure set ^orth in Appendix A (made a part thereof
by reference) are just and reasonable.
CONCLUSTOtfS OF LAW
1.

In Utah Department of Business Regulation v. Public

Service Commission, 614 P.2d 1242 (1980), the Utah Supreme Court
stated the general rule as to burden of proof is hearing before
the Commission:
In the regulation of public utilities by
governmental authcrity, a fundamental principle is: the burden rests heavily upon a
utility to prove it is entitled to rate
relief end not upon the commission, the
commission staff, or any interested party or
protestant; to prove the contrary. A utility
has the burden of proof to demonstrate its
proposed increase in rates and charges is
just
and
reasonable.
The
company
must
support its application by way of substantial
evidence...

ooiK> s
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And in cases where the weight o* -he evidence indicates
the developer knew it was subject to Commission jurirdiction and
neglected or refused to seek Commission sanction of rates, that
burden to justify rates by substantial evidence "rests heavily"
indeed.

An

uncertificated

public

utility

which

enters

into

unreasonable contracts, or makes expenditures which the Commission has no opportunitv

to review, does so at the risk o* not

being able to recover those expenses in rates.

Before allowing

the recovery of such expenses, the utility must clearly demonstrate by substantial evidence that the obligations and expenditures are reasonable and justified.
This

policy

applies

whether

or

not

utility

company

assets have been transferred from one legal entity to another,
oven in arm's length transactions in which there is no imputation
of

impropriety,

when

to

do

otherwise

ra*-epa'-*ers or defeat regulatory policy.

would

penalize

utility

See Colorado Interstate

Gas Company v. Federal Power Commission, ^24 VS 581, 58 P U R ( M S )
65, 8?-83

'1945); Cities Service Gas

Company v. Federal Pov/er

Commission, *?4 F.?d 411, 8^ PUT>3d *0 {10th Cir. *9G0\;

Tennessee

Public Service Commission v. Nashville Gas Co., 551 SVJZc1 315, 10
PUR4th 66

fTenn. 13^1) ; Re f?t". U^il'tics, 7 n c ,

53 PUR4th 508

(PSC^nd. 1903^; Re Southern Ca^ifcrnin Lunher Tran-.p^rt, 26 rUR3d
291 (fa'PUr 1958); Re John R. Per^atel, et a^ . , dba Mor^rrn N'Ow
Mexico Gas Conpanv,
^.

T

1

0 PUR3d "'I 'PSCNV 1957).

n cases

(such as the install one) where a p u V ; c

util;**y :s created by a developer

incidenta1 to the subdivision
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and

sa]c

oc

land,

^\\Q Comnission

has

stated

its

policy

v; 1 »- h

respect tc capital expenditures to be included in rate base...i 4 is the policy of the Commission to
allow no return on investmert by water
companies unless such companies can nice1- the
burden of showing that the investment made
was not recovered in the sale of lots or in
any other fashion.
Damneron Valley Water
Company (Case No. 84-061-01, issued January
17, 1985 at p.7).
It is the generally accepted

rule that contributions

in a*d

of

construction should be excluded from rate base (see citations at
PUR3d, Valuation, Sections 248, 250), Where a developer far.ls to
demonstrate

that an investment

in a water utility was not re-

covered in the sale of lots, that investment is deemed to be a
contribution
base.

in

aid

of

construction

In a 1981 ca.se, the Maryland

and

excludable

Public Service

from

rate

Commission

held:
In determining the rate base of a water and
sewer company that offered service only to a
real estr.tr developer and whose stock was
solely owned by the real estate developer,
the commission found that the real estate
developer had recovered through the sale of
the development's lots substantial'y most of
his investment in the sewer company; furthermore, to say that the investor had recovered
via the sale cf lots substantially most of
the investment in plant was analogous to
finding that customers had made significant
contr ibut ionc in a:d cf construction, and
that such payments wore custoner-supplied
capital. Re Crcr»l*'icw Services, Inc., 72 Md
PSC 129, Case No. 7474, Order No. 65118, Feb.
5, 1981.
See also Pe Northern Illinois Water Corp. (1959) 26 PUR3d 49"7; &£
Green-Fields Wa + cr Co.

(1964) 53 PtP3d

r,70; North Carolina e>;

roi. Utilities Commission v. Heater Utilities, Inc. f,n"5i °8 C \'C
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457, }^ PUP4th 548, ~>19 SF°d 5 *i; Re Princess Anno Utilities Corp^
(1960)

81

PUR3d

."01; Re

Kaanapali

Wa*-er

Corp.,

678

P^d

584

(Hawaii, 1984) .
Tr

a developer

agrees

to provide

a

specified

water

system, one meeting the standarc's of the Salt Lake County Water
Conservancy
rate base

District, the Commission mav properly exclude
the cost

o*

installing

the

svstem

promised

ir

c

ron
the

utility does not sustain its burden o* demonstrating the cost o*"
the system was not recovered in lot sales.
3.

The Commission's authority over contracts entered

into between public utilities and other parties derives from four
source*::
a.

The Commission's General

Jurisdiction. U. C. A.

Section 54-3-3 mandates that the Commission assure that charges
inade...b" any public ut*lity...ror
and reasonable.

anv product...shall be just

S^c^ion 54-4-1 vests the Commission with:

power and
jurisdiction
to supervise and
regulate every public utility... to supervise
all of the business or every such public
utility in this state, and to do all things,
whether herein specifically designated or in
addition thereto, whi^h are necessar' or
convenient i^ the exercise of such power and
jurisdiction.
The Utah Supreme Cour f recency construed the general powers o'
the Commission

in Kcarns-Tr;bunc Corporation v. Public

Service

Commission {No. 19? n n , filed May 1, 1904):
...Any activities o r a utility that actually
affect its rate structure would rccessarily
be subject to some degree to the PSC f s broad
supervisory powers in relation to ra'os. The
question, then, is whether the activitv the
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Commission
is attempting
to regulate
is
closely connected to its supervision of the
utility's rates apd whether the manner of the
regulation
is reasonably
related
to the
legitimate
Legislative
purpose
o(
rate
control for the protection o r the consuner.
Although

the

Commission

Court

did

\p

the

not have

Kearns -Tribune

the power

to regulate

which wan peripheral to the setting o r
ments , in
Agreement

the

instant

is directly

case
related

rates

jurisdiction
to

case

setting

held

that

u'ility

the

conduct

(tagline require-

over
iust

the Well T*ease
and

reasonable

ra^es .
In Garkane Power Association v. Public Service Commission, GGl P.2d 1207 (1984) , the Utah Supreme Court discussed the
Commission's jurisdiction over contracts entered

into by public

utilities:
There can be no doubt that not every contract
entered into by a public utility is subject
to the jurisdiction of the PSC. Many contracts for the purchase of supplies and
equipment, and other contracts dealing with
the ordinary conduct of a business, are
contracts that could be litigated only in a
district court not before the PSC. However,
this dispute is clearly one that involves the
validity of electric rates.,.
In a separate opinion, Justice Durham (concurring and dissenting)
we*t on to state:
There is no question that the PSC has the
authority to investigate, interpret and even
alter contracts. That question was settled
in an early series of cases brought "iust
after the enactmen*- of Utah's Public Utility
Act.
Tn each case, the Public Utility
Coramission (PUC* found a contract, executed
before
the
institution
or
the PUC, in
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Court
uphold the PVC% s alteration o f the
contracts, holding that the regulation of
public u1-i V t w rates was an oxereice of the
state's police power and was no': an unconstitutional impairment oc contractual obligations. (See cases cited)
Justice

Durham

went

on

to quote

with

Natural Has Co. v. Arkansas Railroad

approval

from

Arkansas

Commission, 261 U.S. 379

P 9 2 3 ) , where the United States Supreme Court stated:
The power to fix rates...is for the public
welfare, to which private contracts must
yie^.d. . . (at 383)
We conclude that the Commission has the authority unr'or
Section 51-4-1 to interpret and applv the Well T«ease Agreement as
set

forth

in

its

Findings

and

that

such

interpretation

and

app?icat:on are reasonable.
b.
54-4-4.

The Commission's Authority Under U.C.A. Section

This section grants the Commission authority to investi-

gate and modify unjust, unreasonable, discriminatory or preferential rates, fares, rules, regulations, practices or contracts of
a public utility.

This section is generally unTcrst^od to apply

to contracts (tarifs) between a u'llitv and its customers and we
therefore

conclude

that

it

is

not

applicable

to

our

present

inquire.
c.
54-4-26.

This section grants the Commission authority to require

a public utility
into anv contract
approval

The Commission's Authority Under U.C.A. Section

o~

the

to obtain Commission approval before entering
requiring a u4ility
contract

if

the

expenditure and withhold

Commission

finds

it

is not

ooiiio

CASS y.O. 85-2010-01
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"proposcd

f

in good

utility."

ait!i

Although

Administrative

r

or

f

hc economic benefit of such public

the Commission has in Rule A67-05-95 o[ the

Rule?

of

the

sta*"e of Utah

(General Order

95)

restricted the application of Section 54-5-26 to specific situations, we conclude
utility
under

since

that since Applicant was a do. facto public

1972, it was subject

this section.

Since

the

to the Commission's

failure of Applicant

powers

to become

certified made it impossible for the Commission to become aware
of the terms of the Well Lease Agreement before it was executed,
the Commission concludes it has the power to review that contract
and withhold its approval now.

Lease

Wc conclude that the Well

Agreome^.t was not proposed in good faith for the economic benefit
of Foothills and that the Commission is empowered

to interpret

and apply the Well Lease Agreement as set forth in its Findings
and that such interpretation and application are reasonable,
d.
Under

Section

The

Definition

54-2-1 (30) (c).

of

This

the

Term

"Public

subsection,

as

Utility"

amended

in

1985, states:
(c) If any person or corporation performs any
service for cr delivers any commodity to any
public utility as defined in this section,
each person or corporation is considered to
be a public utility and is subjeot to the
iurisd;ction and regulation of the commission
and this title.
Although Jesse Oansio, a**- the supplier of the water to Footh^l's
clearly falls within the purview of this subsection, and could be
declared
beon,

a public

wore

i^

utiV-y

deemed

bv

this Commission

nccessarv) ,

we

(and would

conclude

that

have

such

<n

001111
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is unnecessary

in view of the Commission's juris-

diction over the Well Lease Agreement u-der

sections 54-5-1 and

54-4-96 as set *orth above.
4.
disputes as

The Commission does not have

the power

to ownership of utility property.

to settle

It is the general

rule that assets no*- ownod by a public utility canno*- be included
in rate base; where title to utilit*' property
Sec r e.g.,

courts are divided.
(Idaho,

1923);

Re

Cppital

is disputed

the

Re Consumers Co. , PUR1923A, 41G

City

Water

Co., PUR"9250, 41

192*1; Re Hil'crest Water Co., 5 Ann. Rep. Ohio PUC 57

{Mo.
(Ohio

191"1; Frachvllle Taxpayers' Assoc, v. Frackvi.Me Sewage Co.,

1

PUR<Nn) 515 (Pa., 1934>.
5.

The $3,000

allowed Applicant

for

attorney's

foes

should be capitalized over a period o^ three vears.
6.

Applicant is entitled to an increase in its rates

and charges in order to collect total revenues in the amount o r
$5"*,">60.

The rates and charger* set ^orth in the bindings of Fact

and Appendix A are

just and reasonable, do not reflect inf.la-

tio^arv expectations, and

arc

the minimum

necessar* to enable.

Appl*capt to render adequate service and nect current and. expected fVran''.
Baned upon the foregoing, the Administrative T,aw Judge
now recommends the following:

NO'-\ THEREFORE, ~T IS HEREBY ORDERED that Applicant be,
and

the

sane

hereby

is,

authorized

to

publish

its

tariff

001112
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rpoiating the rates and charges as
of Fact

ard

set

r

orth m

the

Fmdings

Appendi" A, which is attached hereto and incorporated

by re fei er^ce .
IT IS FURTHER ORD^RCP
f

that Dean II. Becker, Attorney,

ile with this Commission, within thirty

(30) davs of the issu-

ance of this Order, an exact accounting of all amounts collected
and disbursed

from his trust account or any other accounts on

behalf of Foothills or its customrrs.
IT IS FURTHER ORDERED that Foothills obtain approval
from this Commission before entering

into any

future lease or

sales agreements for the provision of water to Foothills' service
area or any amendment

to or assignment of any lease or sales

eement that is now in force and effect,
IT IS FURTHER ORDERED

that the

legal description of

Applicant's service area shall be as follows:
BEGINNING at Northeast corner of the Southwest quarter
of the Southwest quarter of Section 33, Township 3
South, Range 2 West, Salt Lake Base and Meridian, and
running thence:
A.

West to the Northwest corner of the Southwest quarter
of the Southwest quarter of said Section 33;

B.

South to the Northeast corner of Section 5, Township 4
South, Ranqe 2 West, Salt Lake Base and Meridian;

C.

West tc the Northwest corner of the Northeast quarter
of the Northeast quarter o r said Section 5;

D.

South to the Southwes1 corner of the Northeast quarter
o r fhc Northeast quarter o r said Section 5;

E-

*«*cst to the Northwest corner of the Southwest quarter
o* the Northwest quarter of said Section 5;

F.

South to the Southwest corner o* said Section 5;
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rast to the Southeast corner of the Southwest quarter
or the Southwest quarter of said Section 5;
North to the Northeast corner of the Northwest quarter
o f the Southwest quarter of said Section 5;
East to the center o r said Section 5;
South to the Southwest corner of the Northwest quarter
of the Southeast quarter of said Section 5;
East to the Southeast corner of the Northeast quarter
of the Southeast quarte-r o* said Section 5;
S-uth to the Southwest corner of Lot J 03, Hi-Country
Estates Subdivision;
Southeasterly to the Southeast corner of said Lot 103;
Northeasterly along East property line of Lots 1 03 and
102, Hi-Country Estates Subdivision; to the West line
o r the Southeast- quarter of the Southwest quarter of
Section 4, T4S, R2W;
South to the Southwest corner of the Southeast quarter
o r the Southwest quarter of said Section 4;
East to the Southeast corner of the Southwest quarter
o* the Southeast quarter o* said Section 4;
North to the Northeast corner or the Southwest quarter
or the Southeast quarter of said Section 4;
West to the Northwest corner of the Southwest quarter
of the Southeast quarter of said Section 4;
North to the Ncrth quarter corner of said Section 4;
East to the Southeast
Estates Subdivision;

corner

of

Lot

1A, Hi-Country

North to the South boundary of Hi-Countrw Read;
E-rterly along the South boundary of I'i-Cnuntrv Road to
the South boundary of Highway U-lll;
Northv/osterly along South boundary of Highway U-12 1 to
the North line of the Southeast quarter of the Southwest quarter of Section 33 T3S # R?W;
West to the point of beginning.
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TT IS FURTHER ORDERED that Applicant be, and the same
hereby is, authorized to publish its nev/ tariff effective on one
day's notice to the pub 1 ic and Commission;
T

^ IS FURTHER ORDERED that this Order be, and the sane

hereby is, effective on issuance.
DAT^D at Salt T,ake City, Utah, this 17th day of March,
1986.

/s/Kent Walgrcn
Administrative Law Judge
Approved and confirmed this 17th day of March, 19H6, as
the Report and Order of the Commission.
/s/ Prent H. Cameron, Chairman
/s/ James M. Byrne, Commissioner
(SEAT,*
Attest:
/s/ Georgia B, Peterson
Executive Secretary

/s/ Brian T. Stewart, Commissioner

CASE NO. 85-2010-01
-38-

IT IS FURTHER ORDERED that Applicant be, and the same
hereby is, authorized to publish its new tariff effective on one
day's notice to the public and Commission;
IT IS FU^TH^R ORDERED that this Order be, and the same
hereby is, effective on issuance.
DATED at Salt Lake City, Utah, this i*?th day of March,

1986.

/iull^l
Kent Walgrpn
Administrative Law Judge
Approved and confirmed this 17th day of March, 1986, as the
Report and <°>rder o*" the Commission.

^

-

/ /-

Brent H. Cameron, Chairman

.Tam4s M. Byrne,

Conditioner

Std\;art i Commissioner
y

Attest:

' Georgi'a n. Peterson
ExecuVi^e Secretary

<JU-
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APPENDIX A
FOOTHILLS WATER COMPANY
REVENUES AND EXPENSES
OPERATING REVENUES
Standby Charges
($9.00/mo. x 1? mo. x 54 standbys)
Demand Charge
($37.50/mo x 12 mo. x 63 customers)
Water Charge
(9,220,000 gal. x $2.40/1,000 gal.)
Connection Fees

$ 5,832.00
28,350.00
22,128.00
750.00

Turn-on and Reconnection Fees

200.00

TOTAL INCOME

$57,260.00

OPERATING EXPENSES
Accounting and Administration
Insurance

V7ater Lease
Utilities
Telephone
Directors' Fees
Legal Expenses
Repairs and Maintenance

$ 4,01^.80
2,500.00
7,*>00.00
10,490.67
600.00
600.00
1,000.00
21,136.00

Chemicals

400.00

Water Testing
UncoMectable Accounts
Property Taxes
Depreciation
Regulatory Fee

1,200.00
4,700.00
0
1,389.^
^50.00

TO^AL EXPENSES

$54,879.19

Utah State Corporate Franchise Ta:

$

Federal Income Tgy
Return on Rate Rase
TOTAL NEEDED TO fe£ GENERATED

100.00
294.00
1,960.70

$57,733.39

Tab 4

May. 23 2002 12:48PM P3

FAX NO. :254-4364

PANSIE CONTRACTING

far*
- BEFORE THE PUBLIC SERVICE COMMISSION OP UTAH -

In the Mattor of the Application
for a Certificate of Convenience
and Necessity of HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION end
Concomitant Decertification of
FOOTHILLS WATER COMPANY
Applicant

SOCKET NO. 94-21SS-01

Certificate NO. ?737

TOTEP* ttflSf?h a?i.,»y4
.gffigPBIS
Applicant possessing adequate assets to serve the area
heretofore served by Foothills Water Company, and Foothills Water
Company no longer possessing adequate plant to serve said area, and
the fitness of Foothills Wat«r Company being otherwise questionable,
we grant the application.

Appearancesi
For

Larry w. Keller

Division of Public Utilities t Utah Department of
Commerce

Laurie Noda, Assistant Assistant Attorney General
J. Rodney Dansie

Applicant

"

Foothills Water Company

By the Commission;
PROC8DDRAL HISTORY
This matter came on regularly for hearing the tenth day of
March, 1994, before A- Robert Thurman, Administrative Law Judge, at
the Commission Offices/ 160 East 300 South, Salt Lake Cityf Utah.
Owing to irregularities in notice, further proceeding* were conducted
March 17, 1994 • Evidence was offered and received, and the Administrative Law judgef having been fully advised in the premises, now
enters the following Report, containing proposed Findings of Fact,
Conclusions of Law# and the Order based thereon.

000928
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DANS1E CONTRACTING

mum wot M-am-fli
FINDINGS OF PACT
J-

Hi-Country

Estates

Homeowners

Association

(hereafter

"Applicant") is a nonprofit corporation organised under the
laws of utoh and in good standing therewith •
2*

Foothills Water Company (hereafter "Foothills*) ie a water
corporation certificated by this Commission*

$•

owing to tho present statu* of certain litigation, Applicant holds title to moat of the plant

(water rights,

storage and distribution lines J formerly owned by Foothills*

The only parts of the ays tern not now owned by

Applicant are a storage tank (hereafter "the upper tank")
and laterals to serve two small contiguous areas9 na»ely
Beegley Acres and South Oquirrh.
4.

it is feasible to serve the area without the upper tank and
the laterals* Applicant stands ready, willing and able to
replace thoso assets if no accommodation can be reached
vith the owners thereof.

5.

Applicant stands ready to cerve water users outside the
service area at its tariffed rates if such users wish to
join the association.

6.

Without tho plant formerly owned by Foothills, it is not
feasible for Foothills to continue to serve the areaFoothills does not have the financial resources to replace
its former assets.

7.

There are appeals pending from the quiet title order in
favor of Applicant?

however, any reversal is entirely

speculative/ and since no stay has been entered, there is
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-3no legal impediment to the applicationQQVQUJQIQVS OF M W
We take administrative notice of tho long history of
Foothill's violations of our Orders and conflicts with many of its
customers, as well as the intractable and ongoing conflict of
interest of its ownership-

Given this long history, and Foothill's

present inability to muster tho resources to serve/ it is clearly in
the public interest to decertify Foothills and transfer the responsibility for service to Applicant*
ORDER
NOW, THEREFORE, IT IS HEREBY ORDERED that*
>>

Certificate of Convenience Mo. 2151 issued to Foothills
Water Company, be, and it is, canceled and annulled,
effective the date of this Order; said Company may bill for
service rendered during March, 1994/ to the effective date
of this Order.

»

Foothills

Water

Company's

manager,

J.

Rodney

Danale

immediately cease and desist from acting in any manner to
operate the system or to interfere with the operation of
the system by the certificate holder named hereafter.
»

certificate of convenience and Necessity Ko- 2737 ber and
it is, issued to Hi-Country estates Homeowners Association
as follows;
To operate as water corporation serving the following described service
areas Beginning at the Northeast corner of the Southwest quarter of the
Southwest quarter of Section 33, Township 3 South, Range 2 West, Salt Lake
Base and Xeridian (SLBM), and running
thenceties?:to the Northwest corner of
the Southwest quarter of the Southwest
Sao**

&Ls*za To/ST/sa

000930
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DOCKE* HO, 94-2195-01
-4quarter of said Section 33? thence
South to the Northeast corner of Section 5f Township 4 South, Range 2
West, SLBM; thence West to the Korttiw
west corner of the Northeast: quarter
Of the Northeast quarter of said Section 5j thenco South to the Southwest
corner of the Northeast quarter of the
Northeast quarter of said Section 5?
thence Ween to the Northwest corner of
the Southwest quarter of the Northwest
quarter of said Section 5; thence
South to the Southwest corner of said
Section 5; thence East to the Southeast corner of the Southwest quarter
of the Southwest quarter of said Sac**
tion 5; thence North to the Northeast
corner of the Northwest quarter of the
Southwest quarter of said Section 5;
thence Bast to the center of Section
5; thence South to the Southwest corner of the Northwest quarter of the
Southeast quarter of said Section 5;
thence East to the Southeast corner of
the Northeast quarter of the southeast
quarter of said Section 5; thence
South to the Southwest corner of Lot
103 i Hi-Country Estates Subdivision;
thence Southeasterly to the Southeast
corner of said Lot 103; thence Northeasterly along the East property Lines
of Lots 103 and 102, Hi-Country Estates Subdivision to tbe west line of
the Southeast quarter of the Southwest
quarter of Section 4, Township 4
South# Range 2 West, SLBM; thence
South to the Southwest corner of the
Southeast quarter of the Southwest
quarter of said Section 4; thence East
to the Southeast corner of the Couthwest quarter of the Southeast quarter
of said Section 4; thence North to the'
Northeast corner of the Southwest
quarter of the southeast quarter of
said Section 4; thence West to the
Northwest corner of the Southvest

quarter of the Southeast quarter of
said Section 4y thence North to the
North quarter corner of said Section
4; thence East to the Southeast corner
of Lot lAf Hi-Country Estates Subdivision; thence North to the South boundary of Hi-Country Road; thence Easterly along the South boundary of HiCountry Road to the south boundary of
Z.Qta'4

d£SiZ0

le/ST/SCJ

SS<!S0£STC*ft

I*NSIE COMPACTING

FAX HO. :254-4364

11a* 23 2002 12:50PM P7

POCKET NQ, 94-^95-0,1
-5Utah State Highway 0-111; thonc©
Northwesterly along the South boundary
of said highway to the North line of
the Southeast quarter of the Southwest
quarter of Section 33, Township 3
South/ Range 2 West, SLBM; thence West
to the point of beginning»

The decertification and certification ordered above are
subject to further order of the Commission and reversal in
the event that title to the assets necessary to operate the
system is affected by subsequent action m

»

the courts.

To obviate questions relating to fire protection, HiCountry Estates Homeowners Association will file with the
Commission, commencing May 1, 1994, monthly reports of the
progress of efforts to bring the system into compliance
with requirements of the Salt Lake Fire Marshall •

»

Rates are provisionally set to equal those allowed Foothills Water Company in the Commission's last rate Order;
the

Division

of

Public

utilities

shall

undertake an

immediate review of said rates to determine if they are
just and reasonable for Hi-Country Estates Homeowners
Association, and report to the Commission no later than
June 1, 1994.
»

Any person aggrieved

by this Order may petition the

Commission for review within 20 days of the date of this
order.

Failure so to do will forfeit the right to appeal

to the Utah Supreme Court.
DATED at Salt lake City, Utah/ this 23rd day of March,
1994,
fp/ht
fifrfrm
Thurston
A d m i n i s t r a t i v e Law Judge

000932
et30'd

d£9S2B T e / S T / 8 0

SGJ <W*«STCTO
n R / 9 1 / « ) n n « ) «mrcn

Tab 5

1046 Utah

928 PACIFIC REPORTER, 2d S E R I E S

HI-COUNTRY ESTATES v, BAGLEY & CO
Cite as 928 P 2d 1047 (Utah App

1996)

Utah 1047

admonished the remaining panelists to disrerequest such action could not have prejudiced right, water system, and water tank lots.
establish that counsel labored under an actugard the dismissed panel member's remarks
defendant. Therefore, defendant's second
al conflict which affected his performance.
The Third District Court, Salt Lake County,
and examined the panelists individually to
claim of error fails.
Therefore, defendant's claim that a conflict of
Pat B. Brian, J., found that association was
ensure they could remain impartial. Id
interest denied him the effective assistance of
legal owner, but entered quiet title order in
The Kansas Supreme Court upheld the verCONCLUSION
counsel fails.
favor of company after association failed to
dict, emphasizing both the trial court's curaIn this case, the trial court properly relied
pay company amount trial court set for value
tive
precautions
and
the
notion
that
a
potenon
counsel's
representations
that
he
would
Potential Juror's Comment
On cross-appeals, the
investigate the possibility of a conflict of of water system
[15] Defendant claims that his trial coun- tial juror indicating bias is generally not
interest among the Newman brothers. The Court of Appeals, 863 P.2d 1, affirmed m
sel ineffectively responded to prospective ju- grounds for dismissing the entire panel. Id
Defendant posits that the Ferguson court
trial court thus had no duty to delve further part, reversed in part, and remanded in part
ror Cryer's statements that he had previousinto the matter. Moreover, defendant has On grant of certiorari, the Supreme Court,
ly been assaulted by someone whose last would not have affirmed, absent the trial
Russon, J., 901 P.2d 1017, reversed and refailed to show that counsel labored under an
name was Newman and who resembled the court's remedial precautions, and that such
actual conflict of interest which adversely manded. The Court of Appeals, Jackson, J.f
Newman brothers. Although the trial court remedial precautions or a mistrial were necaffected his performance. Finally, counsel's held that: (1) order requiring association to
struck Cryer for cause, defendant argues essary in his trial, but not requested by his
failure to draw undue attention to a prospec- reimburse company for entire water system,
that Cryer's statement prejudiced the entire trial counsel. However, the potential for
tive juror's extraneous comments did not improvements, and water right was inconsisjury panel to the extent that any reasonably prejudice in Ferguson—the inference that
the prospective juror knew the prosecutor
constitute constitutionally ineffective assis- tent with earlier order and conclusions reprudent attorney would have asked for a
personally and was vouching for her credibiltance of counsel. Thus, defendant has not quiring reimbursement only for improve
mistrial or curative instruction.
ity—was far more serious than any potential
demonstrated that he was denied the effec- ments, and (2) well lease agreement between
[16,17] To succeed on this ineffective- for prejudice here. In this case, the most
tive assistance of counsel. We therefore af- well owner and former owner and operator of
ness claim, defendant must demonstrate both any panelist could have taken from Cryer's
firm his conviction.
water system was valid incumbrance on wa
that counsel's performance fell below an ob- comments was that he had been in a fight
ter system.
jective standard of reasonableness and that with some relative of the Newmans, in a
BENCH and WILKINS, JJ., concur.
such unreasonable performance was prejudi- situation wholly unrelated to the case at
Affirmed in part, reversed m part, anc
cial. E.g., State v. Hovater, 914 P.2d 37, 39 hand. Cf. Reyyiolds v. State, 686 S.W.2d 264,
"^manded.
(Utah 1996); Webb, 790 P.2d at 72. To es- 267-S8 (Tex.App.1985) (finding jury panel not
tablish inadequate performance, defendant prejudiced where "any inference which may
must overcome a strong presumption that have been derived from [the potential juror's]
1- Appeal and E r r o r <S=> 1178(6)
legitimate tactical considerations and strate- statement of an incident foreign to [defenQuieting Title ®=>47(2)
gies motivated counsel's actions at trial. dant's] case was oblique" and assuming jury
HI-COUNTRY
ESTATES
HOMEDistrict court's order, m quiet title acE.g., State v. Tennyson, 850 P.2d 461, 465 followed trial court's standard presumption
OWNERS ASSOCIATION, a Utah corpo- tion, that homeowners association as legal
(Utah App.1993) (citing Strickland v. Wash- of innocence and reasonable doubt instrucration, Plaintiff, Appellant, and Cross- owner of water system must pay water com
ington, 466 U.S. 668, 689, 104 S.Ct. 2052, tions). Moreover, Cryer himself conceded
appellee,
pany $98,500 for "entire water system, the
2065, 80 L.Ed.2d 674 (1984)). To show prej- that "the defendants can't really be responsiv.
improvements made thereon from 1974 to
udice, defendant must demonstrate that "but ble for their relatives' actions." Thus, the
BAGLEY & COMPANY, a Utah corpora1985 and the water right" was inconsistent
for . . . counsel's deficient performance, there greater potential for prejudice in Ferguson
tion; J. Rodney Dansie; Gerald Bagley; with court's earlier order and conclusions
is a reasonable probability that the outcome warranted stronger precautionary measures
Hi-Country Estates, Inc., a dissolved that company was entitled to reimbursement
of the trial would have been different." Ho- than were warranted in the instant case.
Utah
corporation;
Keith
Spencer; only for improvements to system within rele
vater, 914 P.2d at 39 (citing Strickland, 466
Considering the isolated and innocuous naCharles E. Lewton; and unknown per- vant period, thus requiring remand for deter
U.S. at 688, 694, 104 S.Ct. at 2064-65, 2068); ture of Cryer's comments, it was unneces^
sons claiming an interest in Hi-Country mination of amount of reimbursement order
accord State v. Templin, 805 P.2d 182, 186- sary for the trial court to question each panel
Estates Subdivision, Defendants, Appel- that was properly attributable to value of
87 (Utah 1990).
member about bias, and there was no basis
lees, and Cross-appellants,
improvements to system during period and
In arguing that counsel's failure to request for a mistrial. We must presume then that
and
a mistrial or other curative instructions prej- counsel chose, for tactical reasons, not to
taxes paid by company during period
emphasize the comments further by request
udiced his jury, defendant relies on State v.
Foothills Water Company, a Utah
2. Appeal and E r r o r ©=842(8)
Ferguson, 228 Kan. 522, 618 P.2d 1186 ing a mistrial or special instructions. Cf
corporation, Counterciaimant,
< 1980). In Ferguson, a potential juror indi- State v. Wight, 765 P.2d 12, 15 (Utah App.
Court of Appeals would accord district
Appellee and Cross-appellant.
cated, during voir dire and in front of the
1988) (finding defense counsel's decision to
court's interpretation of water well lease
No. 920450-CA.
other panelists, that the State had chosen a
proceed with murder trial "a legitimate tactiagreement no deference, as it presented
good prosecutor for the case and that the cal judgement" where after trial began, juror
question of law, but would reueu interpretaCourt of Appeals of Utah.
State would not have pressed charges unless stated she knew the victim's wife); see also
tion for correctness
Dec. 5, 1996.
substantial evidence had been collected. Id. Boggess v. State, 655 P.2d 654, 656 (Utah
618 P.2d at 1193. The panelist was stricken
1982). Furthermore, because any additional,
3. Waters and Water Courses <s» 158(4)
for cause. Id. Subsequently, the trial court action was unnecessary, counsel's failure to
Homeowners association brought action
Well lease agreement between well owndenied the defense's motion for mistrial, but
against water company to quiet title in water er and former owner and operator of water
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system was valid encumbrance on water sys- For a full discussion of the facts relating to
tem subsequently determined to be owned by other issues and parties involved in this case
homeowners association rather than water see Hi-Country Estates Homeowners Ass'n
company even though stated termination v. Bagley & Co., 8(>3 P.2d 1, 2-6 (Utah App.
date for well lease had passed where there 1993), cert., granted 879 P.2d 2G6 (Utah
was no indication in agreement that date was 1994), and Hi-Country Estates Homeowners
Ass'n v. Bagley & Co., 901 P.2d 1017, 1018to control entire agreement.
20 (Utah 1995).
This case arose from a dispute between
Larry R. Keller, Salt Lake City, for Appel- Foothills Water Company and Homeowners
Association concerning which party owns the
lant Hi-Country.
Ralph J. Marsh, Salt Lake City, for Appel- water system serving the Hi-Country Estates Subdivision and adjacent areas, the walee Bagley & Co.
ter right used to supply water through the
Val R. Antczak, Salt Lake City, for Appelsystem, and two lots upon which the system's
lee Foothills Water Company.
water tanks are located. The parties also
dispute the continuing validity of portions of
Before BENCH, BILLINGS and
a well lease agreement entered into in 1977
JACKSON, JJ.
by Jesse H. Dansie, the owner of the well in
question, and Gerald H. Bagley, the owner
OPINION
and operator of the subject water system at
that time.1
JACKSON, Judge:
Homeowners Association, which consists of
Hi-Country Estates Homeowners Association (Homeowners Association) seeks rever- the owners of lots in the Hi-Country Estates
sal of the district court's order of reimburse- Subdivision, filed this action in district court
ment requiring it to pay $98,500 to Foothills in March 1985, seeking to quiet title to the
Water Company, and reversal of the district water system, water right, and the water
court's ruling that the 1977 Well Lease and tank lots in its name. Foothills Water ComWater Line Extension Agreement remains a pany, which was operating the water system
valid encumbrance upon the subject water at the time, counterclaimed, seeking an order
2
system. We reverse the district court's or- quieting title in its favor.
der of reimbursement, remanding to the
In 1986, while this action was pending in
court to determine the value of the improve- the district court, the Public Service Comments to the water system from 1974 to 1985 mission (PSC) held hearings to determine
and the taxes paid by Foothills Water Com- the rate that Foothills Water Company could
pany during this period. We affirm the dis- charge its customers. At these hearings,
trict court's finding that the well lease agree- Homeowners Association challenged Footment is a valid encumbrance on the water hills Water Company's inclusion of the water
system.
system as a capital investment in its rate
base, claiming that the system belonged to
BACKGROUND
Homeowners Association. In its final report
Because we have previously addressed the and order, issued March 17, 1986, the PSC
facts of this case, we recite only the facts determined that Foothills Water Company
that are relevant to the issues now before us. could include only $16,334.99 of the improve1.

Bagley was one of the original developers of
the Hi-Country Estates Subdivision and the water system. He also operated and maintained the
water system from 1973 to October 1985

2.

Bagley also counterclaimed, arguing that if the
court quieted title in Homeowners Association,
he should receive compensation for all sums
expended in the construction and installation of

the water system, and all costs and expenses
incurred in the operation and maintenance of the
system. However, the district court ruled, and
this court affirmed, that Bagley was not entitled
to any compensation for operating losses and
capital improvements to the water system because he had assigned all his rights to Foothills
Water Company in 1985
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ments to the water system from 1974 to 1985
personal obligation." The PSC concluded by
in its rate base. The PSC specifically constating that it had no objection to the Dancluded that all improvements before 1981
sies continuing to obtain their water from
were not includable in the rate base because
Foothills Water Company, provided the cost
"Bagley was selling lots at a profit until
of delivery was paid for by someone other
1976," and "(tjhe improvements made bethan the customers in Foothills Water Comtween 1977 and 1980 were to have been
pany's service area (i.e., the members of the
provided by Bagley as part of the original
Homeowners Association).
system." The PSC therefore only allowed
the improvements made between 1981 and
On October 20, 1989, the district court
1985 to be included in the rate base.
determined in its findings of fact and concluThe PSC's report also contained findings sions of law that Homeowners Association
regarding the 1977 Well Lease and Water owned the water system, but that Foothills
Line Extension Agreement. Under this well Water Company was "entitled to reasonable
lease agreement, Dansie agreed to supply reimbursement for improvements [madej by
water from the Dansie well to the water them to [Homeowners Association's] water
system for ten years. In return, Bagley system from 1974 to 1985." In its Order on
agreed, among other things, to provide Dan- Ownership Issues, also issued on October 20,
sie and his immediate family with five free 1989, the district court therefore ruled that
residential hook-ups to the water system and Homeowners Association was the "legal ownreasonable amounts of water through these er of the disputed water system, which inhook-ups at no cost. Bagley also agreed that cludes the water rights, the water lots, the
Dansie would be allowed to use any excess water tanks, and the water lines." The court
water not being used by Bagley or customers further ordered an evidentiary hearing "to
of the Hi-Country Estates Water Company establish the amount of reimbursement due
for only the costs of pumping. The agree- to [Foothills Water Company] for the reasonment further stated that Dansie would be able value of improvements." Finally, the
allowed water on the same terms for as long court ruled that an order quieting title to the
as the water system existed. An amendment water system in Homeowners Association's
to the well lease agreement, made in July name would "issue only upon payment .. of
1985, defined the "reasonable" amount of wa- the Court's reimbursement order for imter to be provided at no cost to the Dansie provements [made to the] water system for
family to be twelve million gallons of water the years 1974 to 1985."
per year.
On December 1, 1989, Homeowners AssoIn its final report, the PSC found this well ciation filed a motion for summary judgment
lease agreement, "insofar as it relates strictly on the "valuation issue," arguing that the
to benefits received by Foothills," to be district court was bound by the PSC's deter"grossly unreasonable," and concluded that mination of the value of improvements to the
"it would be unjust and unreasonable to ex- water system between 1974 and 1985. The
pect Foothills' 63 active customers to support court denied the motion for summary judgthe entire burden of the Well Lease Agree- ment, and held a hearing "to determine fair
ment." The PSC further concluded that the compensation" on July 30. 31, and August 1,
monthly lease payments by Foothills Water 1990.
Company "will adequately cover the value of
On October 31, 1990, the district court
the benefit Foothills is receiving under the
Lease." Noting that the lease agreement entered its Order Regarding Amount Payable by Plaintiff for Subject Water System.
made Bagley personally responsible to fulfill
The court mled that Homeowners Associathe terms and conditions of the lease, whethtion was entitled to an order quieting title to
er or not a water company was created to the water system in its name upon payment
which Bagley assigned the well lease agree- of $98,500 to Foothills Water Company. The
ment, the PSC determined that "the remain- court also ruled that the 1977 well lease
ing' burdens of the Lease should bo Bagley's agreement
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Cite as 928 P 2d 10-»7 (UlahApp

is and remains a valid encumbrance upon
the subject water system, and requires the
owner of the subject water system to permit the Dansie family to receive and transport, free of charge, water through the
subject system, in the amount of 12 million
gallons per year or such larger amount as
shall be permitted by the excess capacity
of the system as long as the system exists
and is operative.
Homeowners Association did not pay the
$98,500 as ordered by the district court.
Consequently, on August 20, 1992, the district court entered an order in favor of Foothills Water Company, quieting title to the
disputed water system, water right, and other property in the name of Foothills Water
Company.
Homeowners Association appealed the district court's rulings to this court, seeking
reversal of the quiet title order in favor of
Foothills Water Company, reversal of the
determination that it was required to pay
$98,500 as a condition precedent to receiving
quiet title, and reversal of the district court's
ruling that the well lease agreement is a
valid encumbrance on the water system.
In our 1993 opinion, this court reversed
the contingent district court order, and directed the district court to issue a quiet title
order in favor of Homeowners Association.
This court further concluded that the PSC's
determination of the value of the improvements to the system was binding on the
district court, and therefore reversed the district court's denial of summary judgment on
the issue of compensation owed to Foothills
Water Company. This court also reversed
the district court's judgment regarding the
validity of the well lease agreement, finding
that the PSC had previously invalidated the
agreement.
Foothills Water Company then filed a petition for writ of certiorari in the Utah Supreme Court, which granted the petition "for
the narrow purpose of reviewing the court of
3.

appeals' decision concerning the PSC's jurisdiction as it relates to the issues in this case "
The Utah Supreme Court first found that
this court erred in ordering the district court
to defer to the PSC. The court held that the
PSC does not have the authority to determine fair market value for all purposes, but
only for ratemaking purposes, whereas the
district court's valuation of the property and
water right "involved the actual fair market
value of the property for the purpose of
determining the amount of unjust enrichment." Thus, the supreme court found that
this court erred in ordering the district court
to defer to the PSC's valuation of the improvements.
The Utah Supreme Court likewise concluded that the PSC's order did not purport to
invalidate the 1977 well lease agreement, nor
would the PSC have jurisdiction to do so "as
that agreement did not impact the rates paid
by the Homeowners Association." The supreme court therefore reversed this court's
determination that the PSC had invalidated
the well lease agreement. The supreme
court then remanded this case to this court
for further proceedings consistent with its
opinion

The Order on Briefing also listed three subissues (1) whether the Utah Supreme Court's
opinion requires affirmance of the district court's
rulings, (2) whether the district court's determination of the value of the water system, water
right and lots was clearly erroneous; and (3)

ISSUES
On remand from the Utah Supreme Court,
this court identified and ordered two primary
issues to be briefed by the parties and determined by this court: (1) whether the district
court correctly determined the fair market
value of the water right, water system, and
lots was $98,500 under the theory of unjust
enrichment, and (2) whether the district
court correctly held that the well lease agreement was a valid and binding encumbranep
on the water system. *
REIMBURSEMENT ORDER
Homeowners Association first asserts that
the district court erred in ordering it to
reimburse Foothills Water Company $98,500
whether the well lease agreement is a binding
encumbrance or whether the agreement has
lapsed Because these thtee sub-imbues are encompassed by the two primary issues, we need
not address these sub-issues separate!)

for the value of the "entire water system, the
improvements made thereon from 1974 to
1985 and the water right." Homeowners
Association argues, among other things, that
the district court erred in requiring it to
reimburse Foothills Water Company for the
water right, rather than merely the value ol
improvements to the system.' We agree
that the district court erred in considering
the value of the entire system and the water
right, rather than the value of the improvements to the water system between 1974 and
1985.
Neither the Utah Supreme Court nor this
court in our prior opinion explicitly addressed or rejected the argument that the
district court erred in ordering Homeowners
Association to pay Foothills Water Company
for the entire water system and the water
right. Therefore, this court may now address this argument.
In its findings of fact and conclusions of
law, issued in October 1989, the district court
concluded that Homeowners Association was
'the legal owner of the disputed water system, which includes the water rights, the
water lots, the water tanks, and the water
lines," but that Foothills Water Company
was "entitled to reasonable reimbursement
for improvements [made] by them to [Homeowners Association's) water system from
1974 to 1985." (Emphasis added.) However,
m the subsequent evidentiary hearing held to
determine the amount of reimbursement
owed to Foothills Water Company, the court
received evidence regarding the value of the
entire system, and not merely the value of
the improvements. Following this hearing,
the court ordered Homeowners Association
to reimburse Foothills Water Company $98,500 for the value of the "entire water system,
the improvements made thereon from 1974
to 1985 and the water right." (Emphasis
added.) As noted by this court in our 1993
opinion, the district court thus "not only eval4.

Because we conclude that the district court
should have determined only the value of the
improvements to the water system, and not the
value of the entire water system and water tight
we do not reach Homeowners Association's addi
tional arguments that the district court erred in
requiring it to pay $98,500 for the water system
and water right because the members of the
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uated improvements, but it evaluated the
entire system and imposed payment for the
whole system." Ht-Country Estates Home
owners Ass'n v Bagley & Co., 863 P.2d 1, 10
(Utah App.1993), cert, granted, 879 P.2d 266
(Utah 1994). Such an evaluation and ordei
was inconsistent with the district court's prior proper ruling that Foothills Water Company was entitled to reimbursement only for
the improvements to the system within th^
relevant eleven-year period.
The Utah Code contains two statutes pro
viding for the recovery of the value of im
provements made in good faith by one party
to property that is subsequently found by a
court to be owned by another party. As
stated in our previous opinion, Utah's quiet
title statute, Utah Code Ann. §§ 78-40-1 to 13 (1992), requires a court to allow, as a
setoff or counterclaim against any damages
claimed by the plaintiff, the value of permanent improvements made in good faith byone holding under color of title adversely to
the claims of the plaintiff. Id § 78-40-5
Utah's occupying claimant statute, Utah
Code Ann. §§ 57-6-1 to -8 (1994 & Supp
1996), likewise allows an occupying claimant
to recover the value of improvements placed
upon property by the claimant in good faith
while in possession of the property under
color of title. M § 57-6-1,-2.
In discussing the latter statute, the Utah
Supreme Court has held that the measure of
recovery for the improvements is the in
creased value of the property due to the
improvements. As the court stated, "the
occupying claimant's measure of recovery ithe extent to which his improvements en=
hance the value of the land, or in other
words, the difference between the reasonable
relative values of the land with and without
the improvements." Reimann v. Baum, 115
Utah 147, 156, 203 P.2d 387, 391-92 (1949)
The court further explained that, although
"[t]he reasonable cost of the improvement^
Association alieady paid for the water systen
when thev purchased their lots (i e . the cost o'
the water svsiem was included in the purchase
price of the lots), or because the water system a-a whole is uorth no more than 527,650, as
testified to b\ Homeowners Association's expen
witnesses
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[1] The district court's order that Homealone, is not sufficient evidence of value, ...
such cost may be considered together with all owners Association pay Foothills Water
other evidence of value in determining the Company $98,500 for the "entire water sysincrease in value of the land on account of tem, the improvements made thereon from
the improvements." Id 203 P.2d at 392. 1974 to 1985 and the water right" is inconsistent with its earlier order and conclusions.
This measure of recovery for improve- We therefore remand to the district court to
ments is based on the equitable underpin- determine, in accordance with Utah law, the
nings of these statutes. Specifically refer- amount of the reimbursement order that is
ring to occupying claimant statutes, the Utah properly attributable to the value of improveSupreme Court has explained that such stat- ments to the water system between 1974 and
utes are "based upon the equitable doctrine 1985, and the taxes paid by Foothills Water
5
of unjust enrichment," and are intended to Company during the same period.
"ameliorate the strict common law rule that
WELL LEASE AGREEMENT
the record owner is entitled to the improveHomeowners Association also argues that
ments placed by another upon his property"
by allowing the claimant "to recover the val- the district court erred in concluding that the
ue of his improvements to the extent that well lease agreement constitutes a valid and
they unjustly enrich the record owner by binding encumbrance on the water system.
enhancing the value of his land." Id. The Homeowners Association primarily argues
Utah Supreme Court has further explained that the agreement lapsed on its face in 1987,
that to allow a different measure of recovery, and because there is no evidence that the
such as allowing the claimant to "recover lease was extended or renewed, it could not
costs of construction, disassociated from land encumber the water system beyond 1987.6
value and not limited to the extent of en- Foothills Water Company responds that the
hancement of land value, which cost could express terms of the lease agreement provide
well exceed such enhancement, would cast a that Dansie is to be provided with reasonable
burden upon the record owner greater than amounts of water at no cost for as long as
the equitable requirement that he do equity the water system is in operation. The Utah
Supreme Court's holding that this court's
by paying for unjust enrichment." Id.
"determination that the PSC's order invaliIn addition to requiring plaintiffs in whom dated the 1977 well lease agreement between
title is quieted to reimburse defendants for Bagley and Dansie is reversed" leaves open
valuable, good faith improvements to the the issue of whether the well lease agreeproperty, Utah courts have also required ment is invalid on grounds other than the
plaintiffs to reimburse defendants for taxes PSC's order.
paid on the property. See, e.g., Crystal Lime
[2] The district court's interpretation of
& Cement Co. v. Robbins, 8 Utah 2d 389,
390-91, 335 P.2d 624, 624-25 (1959); Adams the well lease agreement presents a question
v. Lamicq, 118 Utah 209. 220, 221 P.2d 1037, of law. We therefore accord its interpretation of the agreement no deference, but re1042 (1950); Reimami 203 P.2d at 388.
Water Company suggests that because the Utah
5.

The court and parties may find that the appointment of a special master, pursuant to Rule
53 of the Utah Rules of Civil Procedure, would
be useful in this case to assist in determining the
value of the improvements to the water system.

6.

Homeowners Association also asserts that this
court should invalidate the well lease agreement
because it would be "unfair and unjust" to impose its terms upon them. In response, Foothills
Water Company argues that Homeowners Association's assertion that the agreement is unfair is
solelv based on the PSC's determination that the
agreement is "grossly unreasonable " Foothills

Supreme Court ruled that the PSC was without
jurisdiction to construe the agreement, this court
is prohibited from invalidating the agreement on
the basis that it is unreasonable. However, this
court is empowered to make its own determination separate and apart from the PSC's attempted action. Although we do not do so here, we
could make a legal determination, independent
of the PSC's conclusions, that the terms of the
agreement are unreasonable as applied to Homeowners Association, and refuse to enforce the
agreement on grounds of public policy.

HI-COUNTRY ESTA1
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view it for correctness. Buehner Block Co.
v. IJWC Assocs., 752 P.2d 892, 895 (Utah
1988); Equitable Life & Casualty his. Co. v.
Ross, 849 P.2d 1187, 1192 (Utah App.), cert.
denied 860 P.2d 943 (Utah 1993).
The well lease agreement contains two
provisions that are at issue here. First, the
agreement states that "Bagley shall have the
right to renew this Well Lease on terms to
be agreed to by Bagley and Dansie at the
termination of this Lease ov April 10, 1987"
(Emphasis added.) Second, the agreement
states that
Bagley, and his assigns or successors,
agree to supply water to the Dansie property as provided for in this Agreement and
for such time beyond the expiration or
termination of this Agreement as water is
supplied to any of the Hi~Country properties or that the lines and water system
referred to in this Agreement are in existence.
(Emphasis added.)
[3] We interpret a contract "so as to
harmonize all of its provisions and all of its
terms, and all of its terms should be given
effect if it is possible to do so." Buehner,
752 P.2d at 895. Construing this agreement
to give meaning to all its provisions, it is
apparent that portions of the agreement
were intended to have effect beyond the stated termination date of the well lease. There
is no indication in the agreement that the
termination date for the well lease was to

ES v. BAGLEV & CO.

Utah 1rt*<*

47 (Utah App. 1996)

A^K*

control the entire agreement. Because, given a reasonable interpretation, these provisions at issue are not mutually exclusive, we
reject Homeowner Association's argument
that the termination date necessarily controls
over the other provisions of the contract, and
affirm the district court's ruling that the well
lease agreement remains a binding encumbrance on the water system.
CONCLUSION
The district court's final reimbursement
order of $98,500 went beyond the determination of the reasonable value of improvements
made to the water system from 1974 to 1985
We therefore remand to the district court to
determine, in accordance with this opinion
the reasonable value of the improvements
made from 1974 to 1985, and the taxes paid
on the property by Foothills Water Company
dunng the same period. We affirm, however, the district court's ruling that the well
lease agreement is a valid encumbrance on
the subject water system.
BENCH and BILLINGS, JJM concur.
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v.
BAGLEY & COMPANY, et al.,
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(Previous Case No. 850901464)
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FOOTHILLS WATER COM1 A;NY, a Utai.
Corporation,
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HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a I Jtah Corporation,
Counter-defendants.

The above-entitled matter came before the Court, the Honorable Pat B. Brian presiding, for
trial on January 24-27, and h i mi,

i

i

^iu\ instates Homeowners

Association (the "Association"), appeared through counsel, Douglas J. Parry and Dale F. Gardiner

0*11",

of PARRY ANDERSON & GARDINER. The Dansie Family Trust, whose beneficiaries are J. Rodney
Dansie, Richard P. Dansie, Boyd W. Dansie. Joyce M. Taylor, and Bonnie R. Parkin (collectively,
the "Dansies") appeared through counsel, Michael M. Later of ROOKER, LATER & RAWLINGS.
Foothills Water Company and J. Rodney Dansie, individually, appeared through counsel, Val

Antczak of PARSONS BEHLE & LATIMER.
The Dansies, Foothills Water Company, and J. Rodney Dansie, individually, filed an
Amended Counterclaim of J, Rodney Dansie, the Dansie Family Trust, the Dansie Family Group and
Foothills Water Company (the "Counterclaim"). The parties to the Counterclaim were referred to
at trial, and are sometimes referred to collectively herein, as the "Plaintiffs," as the context may
require.
At trial, the parties stipulated, and the Court certified, that the only issues remaining for trial
were:
1.

Is the Well Lease void as against public policy?

2.

Did the Dansies agree to pay the cost of chlorination, pumping, testing and
transportation "costs" (pro rata, actual or incremental) of transporting their
water through the Homeowners' Water System?

3.

If the Dansies did agree, what are the "costs" associated with transporting the
water?

4.

If the Dansies agreed to pay the "costs" of transporting the water, what
"damages" did the Dansies sustain because the Homeowners refused/failed
to transport water?

See Issues Certified For Trial, filed February 1, 2005.
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The Court enquired of the parties on numerous occasions whether there were any remaining
fictile, 'ssuo i-

)eing the t i.uri •.> intenuon u> icsolve the entire matter at this trial. flie

parties represented to the Court that the foregoing issues were the only issuer *»'•••

' •*<

Upon conclusion of the ^ial, inc v ourt look the matter under advisement and ordered the
parties to simultaneously file blind post-trial memoranda.

Hi

\ss*M-i.itI in, iind llir I Musics

subsequently filed their post-trial memoranda on March 25,2005. No post-trial memorandum was
submitted by J. Rodney Dansie, individual!} , 01: 1: y Foothills Wate i Companj
After considering the testimony and exhibits presented at trial, the binding case history, the
memorandafiledbytheAssociationandtheDansi.es, and (he .ippli'i .tHc law, iho • nun issuco *
Memorandum Decision, Findings of Fact and Conclusions of Law on May 3 1. 2005. Based upon
the Court's May 31, 2005, Decision, tin* ( «

• •• •

JUDGMENT AND ORDER
1.

The Weill ens-:

..

••

.,L\I...

-

u.. u en Leu^cis

not void based on Utah < 'oij-

MIII.

uiifotist in inahilit\ (lord iin

-H I .easi; i:> a valid and binding encumbrance on the Association's

i!

§§ 54-3-8(1) ai

m :;

_, die PSC's 1986 Order, oi the

Water System. See Hi-Coantr\ t\ fates Homeowners Ass'n v. Bagley &-.Co. ,001 P \\
(

-

0?3,

uv U/.N^ u. i ', untt. Lstates Homeowners Ass yn v. Bagley & Co., 928 P.2d 1047 (Utah.

Ct. App. 1996); May 17, 2001 Memorandum Decision.
2.

1he PSC has the power to construe contracts affecting rate-making. Hi-Country

Estates Homeo\ui< rs

Final Judgment
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Order prohibits the Well Lease from affecting the rates paid by the customers, i.e., the Association
members. Id. at 1023.
3.

Under the Well Lease, the Dansies are entitled to receive 12 million gallons of water

per year, or such larger amount as the excess capacity of the Association's Water System will permit,
only upon payment of their pro rata share of the Association's costs for power, chlorination, and
water testing. Furthermore, all water transported outside of Hi-Country Estates is subject to a "fair
use" transportation fee. See May 17, 2001 Memorandum Decision, p. 5. See also October 31, 1990
Order at 2. Further, under the Well Lease, the Dansies are provided a right of first refusal to purchase
the Association's Water System and the right to receive 55 additional water connections from the
Association, but only if the Dansies pay the Association for those connections at the Association's
usual charge for each such connection.
4.

The Association offered on several occasions to supply water to the Dansies if the

Dansies would pay the same rate as other customers. The Dansies refused to do so. See November
5, 2001 Memorandum Decision and Order, p. 2.
5-

In March 1994, the Association was forced to discontinue supplying water to the

Dansies in order to comply with the 1986 PSC Order. See November 5, 2001 Memorandum
Decision and Order, p. 2. Any damages suffered by the Dansies in not receiving the water they are
entitled to under the Well Lease are not attributable to the Association. Id. p. 5.
6.

The Dansies are entitled to receive water from Dansie Well No. 1 through the

Association's Water System in accordance with the Well Lease only upon payment of the pro rata
costs of transporting the water through the Association's Water System. See Memorandum Decision
Final Judgment
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Re: Hi-Country

Estates Motion jar Partial Summary Judgment Re: Damages

for Costv of

Transporting Watei a - uv- ursement for Water Lines, dated May 20, 2003.
7.

The Dansies did not agree a* nv 'nn,

Dansie Well

through the Association's Water System. Accordingly, the Association did not

breach the Well Lease b\ di >
8

-,L. ^ . K ' '

-< 11

-.

i . association's Water System

The appropriate measure of costs for transportation of water from Dansie Well No.

1 iliMiuji'li the '\ssoci;iinm s

iin wslnii is a pro rata

share of the Association's costs for

transporting the water,
/ i n rata transportation costs are calculated by taking the Association's costs of
operating the Association's entire Water System, subtr* i • •

,

v'/vsM^iauon

to produce and treat the water from the Association's well, and dividing that remaining amount by
the number of gallons tianspmlnl tbiuuf'li the Association','i Walei System..
10
of trial i,1, ."M

Based on this methodology, a reasonable pro rata transportation fee as of the i
]K) ix

* ••»••- -a^i .

s,

<-i - iter

The Dansies have refused to pay any transportation fee fur transporting.' \v;itu trmii
I )an- ••

through the Association's Water System.
Jhe Dansies failed to prove any dam a \IOSI>I. s.>- -..tr-i

":^'n

-

^jwiauM.^i me

two water systems, i he Dansies further failed to mitigate any other alleged damages.
13.

According

H

hansies Liu: i •

• i • ..

any damages attributable to the

Association as a result of the Association's separation of the two water systems.
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14.

In its Memorandum Decision dated July 26, 2000, the Court reaffirmed its award of

$ 15,080.18 in favor of Foothills Water Company for reimbursement of taxes paid by Foothills Water
Company and further awarded Foothills Water Company pre-judgment interest in the sum of
$20,986.58 on that award.
Based upon the foregoing, it is hereby ORDERED, ADJUDGED and DECREED as
follows:
1.

The First Cause of Action of the Counterclaim, "Breach of Covenant Running with

the Property to Provide Reasonable Amounts of Water for Dansie Family Members (Specific
Performance)" is hereby DISMISSED, no cause of action. The Dansies are entitled to receive water
from the Association's Water System only upon payment of the Dansies' pro rata share of the
Association's costs of power, chlorination, water testing and transportation.
2.

The Second Cause of Action of the Counterclaim, "Breach of Covenant Running with

the Property to Provide Reasonable Amounts of Water for Dansie Family Members (Damages)" is
hereby DISMISSED, no cause of action.
3.

The Third Cause of Action of the Counterclaim, "Violation of Easement to Allow

Water to be Transported Through the Water System From the Dansie Wells (Specific Performance)"
is hereby DISMISSED, no cause of action. The Dansies are entitled to receive water from Dansie
Well No. 1 and/or other Dansie wells through the Association's Water System only upon payment
of the pro rata costs of transporting the Dansies' water through the Association's Water System, as
determined by the operator of the Association's Water System (currently the Jordan Valley Water
Conservancy District), using the methodology set forth above. The Dansies may connect lines from
Final Judgment
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Dansie wells to the Association's Water System only if those ^ II*. h;»w*

•- • ,

acceptable water quality for each well from the State of Utah, Department of Environmental Quality,
Division ol LuniKii>

AililC

Ii.tli

-v

administered by the operator of the Association's Water System, currently the Jordan Valley Water
C'ntisn \

.IIICY

Dislm 1 1 lit" I )<ni .ursine responsible for payment of all fees and costs associated with

the certification and maintenance of acceptable water quality of the Dansie u *
liiiiiiin il in i hair.ii

W'LII

I\

s

I. I'uidlly, the Dansies must pay anv costs incurred to reconnect the

Dansie water system to the Association's Water Sv>n. •

;

be

subsidized by the existing customers of the Association's Water System.
4.

i

'

t i • ,w • ;

-

-J,,!.

.-.dui.'j Yttorneys' Fees" is

hereby DISMISSED. Plaintiffs are not entitled to any attorneys' fees.
;

5
6

'»'•"•'

ii- : H ^ :

;

- ^MISSED, with prejudice and on the merits.

Judgment in the sum of $ 15,080.18 is entered in favor of Foothills Water Company

foi reimlMirst.MiKMf' iit dues \\w ' l , Foulhill, Vlata ( ompany, together with prejudgment interest
in the sum of $20,986.58 as of July 26, 2000, together with post-judgment interest accruing at (In
iuugn
DATED this

Final Judgment
0(>i

'7-i

District Court Judge
Approved as to Form:
PARRY ANDERSON & GARDINER

By:

K/^y/^
Douglas J. POTy
Attorneys for Hi-Country Estate^ Homeowners Association

MICHAEL M. LATER

Attorney for Dansie Family Trust, Richard P. Dansie,
Boyd W. Dansie, Joyce M. Taylor and Bonnie R. Parkin

PARSONS BEHLE & LATIMER

Angle NWson
Attorneys for Foothills Water Company and
J. Rodney Dansie, Individually
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Approved as to h,ni
PARRY ANDERSON & GARDINER

Douglas J. Parry
Attorneys for Hi-Country Estates Homeowners A ssnciaf 1-1 >

MICHAEL M. LATER

Attorney for Dansie Family Trust, Richard P. Dansie,
Boyd W. Dansie, Joyce M. Taylor and Bonnie R, Parkin,

PARSONS BhHI 1" A i ', I 1,1,11 K

By:
Angic Nelson
Attorneys for Foothills Water Company and
J. Rodney Dansie, Individually
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CERTIFICATE OF SERVICE
I hereby certify that on this P o

day of December 2005,1 served the foregoing FINAL

JUDGMENT by transmitting a true and correct copy thereof via e-mail transmission to the
following:

Angie Nelson
PARSONS BEHLE & LATIMER

ANelson@parsonsbehle.com
Michael M. Later
michaellater@yahoo.com
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Tab 7
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THIRD DISTRICT COURT

20D5OEC21 PM M 2
WEST JORDAN DEPT.

Douglas J. Parry, #2531
Dale F. Gardiner, #1147
PARRY ANDERSON & GARDINER

60 East South Temple, Suite 1200
Salt Lake City, Utah 84111
Telephone: (801) 521-3434
Fax: (801) 521-3484
Attorneys for Plaintiff/Counterclaim Defendants
IN THE THIRD JUDICIAL COURT, IN AND FOR SALT LAKE COUNTY
WEST JORDAN DEPARTMENT, STATE OF UTAH

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah Corporation,
Plaintiff,
v.
BAGLEY & COMPANY, et al.,

FINAL JUDGMENT RE:
(1) REIMBURSEMENT OF FOOTHILLS
WATER COMPANY FOR
IMPROVEMENTS AND
(2) OWNERSHIP OF APPURTENANT
SUBSYSTEMS

Defendants.

FOOTHILLS WATER COMPANY, a Utah
Corporation,

Case No. 020107452
(Previous Case No. 850901464)

Counter-claimant,
V.

Honorable PAT B. BRIAN

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah Corporation,
Counter-defendants.

J. Rodney Dansie and Foothills Water Company's Submission and Motion for Inclusion of
Previously Decided Issues in Final Judgment" ("Foothills' Motion"), together with the Motion to Strike
Affidavit of J. Rodney Dansie ("Motion to Strike")filedby Hi-Country Estates Homeowners Association
(the "Association") came on for hearing before the Court, the Honorable Pat B. Brian presiding, on

001753

December 13,2005. The Association was represented by counsel, Douglas J. Parry and Jennie B. Garner
of PARRY ANDERSON & GARDINER. Foothills Water Company ("Foothills") and J. Rodney Dansie ("Mr.
Dansie) were represented by counsel, Angie Nelson of PARSONS BEHLE & LATIMER. Mr. Dansie was also
present in person.1
The Court having read and considered the supporting and opposing memoranda of counsel,
together with the Affidavit of J. Rodney Dansie; the Court having heard and considered the arguments
of counsel; and the Court being fully advised in the premises, the Court makes the following
FINDINGS OF FACT
1.

In its Memorandum Decision of July 26, 2000, the Court determined that Foothills was

entitled to an award for the value of improvements made to the Water System between 1981 and 1985.
See Memorandum Decision, p. 11.
2.

In the Memorandum Decision, the Court recognized that "the PSC determined in its Report

and Order of March 17, 1986, the PSC determined that Foothills Water Company could include only
$16,334.99 of the improvements to the Water System from 1974 to 1985 in its rate base." See
Memorandum Decision, p. 8.
3.

The Court declined to adopt the PSC's determination as a basis for an award to Foothills

at that time. Instead, the Court ruled:
The Water Company is to prepare and submit to the Court and respective
parties a sworn affidavit with supporting evidence as to the value of the
water system with and without improvements between 1981 and 1985.
Hi-Country Estates may respond and object to the same.
See Memorandum Decision^. 11.

The Dansie Family Trust, the other remaining Plaintiff in this matter, did not appear at the hearing.
2
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4.

Having ruled that Foothills was entitled to damages, the Court anticipated that Foothills

would submit the required affidavit and supporting evidence within a reasonable period of time after
issuance of the Court's Memorandum Decision.
5.

However, Foothills failed tofileany "sworn affidavit with supporting evidence" after July

26, 2000, and prior to February 16, 2005, the final day of trial in this matter.
6.

Prior to commencement of the trial of this matter on January 24, 2005, the Court clearly

stated that the Court intended to resolve all outstanding issues between the parties at trial. The Court
intended that all outstanding issues would be identified, that evidence would be presented on the issues,
that the issues would be argued, and that all issues would be resolved by trial.
7.

The Court specifically instructed the parties to submit to the Court a written stipulation

containing all remaining issues to be resolved at trial.
8.

The parties eventually stipulated to a list of the remaining issues, styled "Issues Certified

for Trial," which was prepared by Michael M. Later, counsel for the Dansie Family Trust. Mr. Later
represented to the Court that Val R. Antczak, counsel for Foothills, had stipulated that the Issues Certified
for Trial reflected the only remaining issues.
9.

The Issues Certified for Trial contains no reference to the issue of damages relating to the

value of the Water System with and without improvements between 1981 and 1985.
10.

Neither J. Rodney Dansie, Foothills, nor the Dansie Family Trust presented any evidence

or raised any issue at the trial on January 24-27, and February 1-2 and 16, 2005, regarding costs of
improvements to the Water System between 1981 and 1985.
11.

On February 16, 2005, the final day of the trial, Foothills' Motion, together with the

Affidavit of J. Rodney Dansie (the "Dansie Affidavit"), was filed with the Court.

3
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12.

Foothills' Motion seeks damages in the sum of $ 16,334.99 for improvements to the Water

System between 1981 and 1985, together with $3,000.00 in costs, including attorneys' fees, incurred in
certifying Foothills as a public utility.
13.

Foothills' Motion further seeks prejudgment interest at the rate of" 10% per annum or the

'contract rate' of 18%' from and after January 1, 1986."
14.

Foothills has submitted no evidence to the Court regarding the value of the

improvements to the Water System between 1981 and 1985.
15.

The Dansie Affidavit contains no evidence to support a finding that Mr. Dansie has

personal knowledge regarding any improvements to, or value of, the Water System for the period from
1981 through 1985.
16.

The Dansie Affidavit contains no specific evidentiary facts and is based solely on Mr.

Dansie's unsubstantiated conclusions.
17.

Neither Foothills' Motion nor the Dansie Affidavit provides any basis in fact for an award

of prejudgment interest at the rate of either 10% or 18% per annum.
18.

The findings of the Public Service Commission ("PSC") in its Final Report and Order

dated March 17, 1986, constitute the only credible evidence before the Court regarding the value of
improvements to the Water System between 1981 and 1985.
19.

The PSC found that the value of improvements to the Water System between 1981 and

1985 was $16,334.99 for rate-making purposes.
20.

Certification of the Foothills as a public utility is not an "improvement" to the Water

System because it did not constitute any substantial additions, changes, or augmentation to the Water
System and is not depreciable as a capital expenditure.

4
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21.

Because of a previous ruling of the Court, Foothills' Motion purports to seek

"clarification" as to whether the Association is the owner of the Beagley Acres, Bob Hymas, South
Oquirrh, Lot 102 and Lot 103 subsystems and connections (collectively, the "Subsystems") which are
appurtenant to the Water System.
22.

The issue of ownership of the Subsystems was not pled by Foothills and Mr. Dansie in

their counterclaim or amended counterclaim, nor was the issue certified for trial.
23.

The Court has previously found that the Subsystems were never owned by Foothills. The

Subsystems were paid for by the individual customers and were deeded to the Association when the
Association became the operator of the Water System.
24.

No evidence or arguments regarding ownership of the Subsystems were presented at

trial. Further, no arguments were presented on these issues at the hearing on December 13, 2005.
From the foregoing Findings of Fact, the Court makes the following:
CONCLUSIONS OF LAW
1.

The Dansie Affidavit fails to meet the evidentiary standards of Utah R. Civ. P. 56(e) and

the Utah Rules of Evidence in that it is not based upon personal knowledge, it fails to set forth any
specific evidentiary facts, and it is conclusory.
2.

Foothills' failure to submit evidence to the Court regarding the value of the

improvements to the Water System between 1981 and 1985 has made it impossible for the Court to
make an independent calculation of the value of the improvements as of any date certain.
3.

Relying upon the PSC's findings, which constitute the only credible evidence before the

Court, and based upon the Court's prior ruling that Foothills is entitled to some reimbursement for
improvements to the Water System between 1981 and 1985, the Court concludes that Foothills is entitled

5
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to recover the sum of $ 16,334.99 as reimbursement for improvements to the Water System between 1981
and 1985.
4.

Costs and attorneys' fees incurred by Foothills to certify Foothills as a public utility are

not recoverable because they do not relate to "improvements" to the Water System between 1981 and
1985.
5.

The Court has discretionary equitable authority to award or deny prejudgment interest.

See Memorandum Decision, July 26, 2000.
6.

Neither Foothills' Motion nor the Dansie Affidavit provides any basis in law for an award

of prejudgment interest at the rate of either 10% or 18% per annum.
7.

An award of prejudgment interest is inappropriate because of Foothills' inordinate and

unreasonable delay in filing an affidavit with the Court, Foothills' failure to provide any supporting
evidence to the Court, and Foothills' failure to raise and present evidence on the issue of reimbursement
for the value of improvements to the Water System at trial.
8.

Pursuant to the decision of the Utah Court of Appeals in Hi-Country Estates v. Bagley,

863 P.2d 1 (Utah Ct. App. 1993), this Court quieted title to the Association's Water System, including
the appurtenant Beagley Acres, Bob Hymas, South Oquirrh, Lot 102 and Lot 103 subsystems and
connections in the Association as against all other persons, including the Dansie Family Trust, Foothills,
and Mr. Dansie.
Based upon the foregoing Findings of Fact and Conclusions of Law, it is hereby ORDERED,
ADJUDGED and DECREED as follows:
L

The Affidavit of J. Rodney Dansie is stricken.

6
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2.

Judgment in the sum of $16,334.99 is entered in favor of Foothills Water Company as

reimbursement for improvements made to the Water System between 1981 and 1985.
3.

Foothills' request for prejudgment interest is hereby DENIED.

4.

Foothills Water Company is entitled to post-judgment interest on the principal amount

of the judgment pursuant to Utah Code Ann. §15-1 -4, accruing from and after December 13,2005, until
paid in full.
5*

Title to the Water System and to the appurtenant Beagley Acres, Bob Hymas, South

Oquirrh, Lot 102 and Lot 103 subsystems and connections has previously been quieted in the
Association. The Dansie Family Trust (and its beneficiaries J. Rodney Dansie, Richard P. Dansie, Boyd
W. Dansie, Joyce M. Taylor, and Bonnie R. Parkin), Foothills Water Company, and J. Rodney Dansie,
individually, have no right, title or interest in the Beagley Acres, Bob Hymas, South Oquirrh, Lot 102
and Lot 103 subsystems and connections.
6-

Except as set forth herein, J. Rodney Dansie and Foothills Water Company's Motion for

Inclusion of Previously Decided Issues in Final Judgment is hereby DENIED.
RULE 54(b) CERTIFICATION
In accordance with Rule 54(b), the Court hereby determines that there is no just reason for delay
of entry of a final judgment on these issues and hereby directs that a final judgment be entered with
respect to the matters determined herein.
DATED this

^ f

District Court#5
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Approved as to Form:
PARRY ANDERSON & GARDINER

By:
Douglas^Parry
/
Attorneys forffi^CountryEstate;
Homeowners Association

MICHAEL M. LATER

Attorney for Dansie Family Trust, Richard P. Dansie,
Boyd W. Dansie, Joyce M. Taylor and Bonnie R. Parkin
PARSONS BEHLE & LATIMER

By:

v Aft

ilson
Attorneys for Foothills Water Company and
J. Rodney Dansie, Individually
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Approved as to Form;
PARRY ANDERSON & GARDINER

By;
Douglas J. Parry
Attorneys for Hi-Country Estates
Homeowners Association

MICHAEL M LATER

w>\,:,D-J? U ^
Attorney for Dansie Family Trust, Richard P. Dansie,
Boyd W. Dansie, Joyce M. Taylor and Bonnie R. Parkin
PARSONS BEHLE & LATIMER

By:
Angic Nelson
AttorneysforFoothills Water Company and
J. Rodney Dansie, Individually
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CERTIFICATE OF SERVICE
I hereby certify that on this ^JO^

day of December 2005, I served the foregoing FINAL

JUDGMENT RE: (1) REIMBURSEMENT OF FOOTHILLS WATER COMPANY FOR
IMPROVEMENTS AND (2) OWNERSHIP OF APPURTENANT SUBSYSTEMS by transmitting
a true and correct copy thereof via e-mail transmission to the following:
Angie Nelson
PARSONS BEHLE & LATIMER

anelson@pblutah. com

Michael M. Later
michaellater@yahoo.com

9

001762

